STATE OF WEST VIRGINIA
- IN THE SUPREME COURT OF APPEALS

IN VACATION

Lawyer Disciplinary Board, complainant
vs.) No. 22899

Lawrence W. Burdette, Jr., a member of The
West Virginia State Bar, Respondent

Oon a former day, to-wit, August g, 1995, came the
complainant, the Lawyer Disciplinary Board, by Sherri D, Goodman,
its attorney, and pfesented to the Court the written recommended
fihdings and conclusions of the Investigative. Panel of the Lawyer
Disciplinary Board recommending that charges in I. D. No. 95-02-045
against the respondent, Lawrence W. Burdette, Jr., in the above~
captioned proceeding, be dismissed for the reasons stated therein.

Upon consideration whereof, the Court is of opinion

'to and doth hereby adopt the written recommended findings ang -
conclusions of the Lawyer Disciplinary Investigative Pane]. It is
“therefore ordered that the charges brought against the respondent, |
“Lawrence W. Burdette, Jr., in I. D. No. 95-02-045 be, and they
!ghereby are, dismissed. Justices Brotherton, Cleckley, Recht and
1,

Judge Fred L. Fox, IT, sitting by temporary assignment, apsent.

DONE IN VACATION of the Supreme Court of Appeals,

this 9th day of August, 1995,



Received the foregoing order this 9th day of August,
1995, and entered the same in Order Book No. 118.

A True Copy
. Attest:

H
L]

¥

Clerk, Supreme Court of Appeals



BEFORE THE INVESTIGATIVE PANEL
OF THE LAWYER DISCIPLINARY BOARD

In re: LAWRENCE W. BURDETTE, JR.,
a suspended member of the
West Virginia State Bar

[. D. No. 95-02-045

RECOMMENDED FINDINGS AND CONCLUSIONS
OF THE INVESTIGATIVE PANEL

On the 21st day of July, 1995, came the Lawyer Disciplinary

Board, by counsel Sherri D. Goodman, Chief Lawyer Disciplinary
Counsel, and the respondent lawyer in person and by counsel, Barbara
H. Allen, for a hearing on the charges set forth in the within complaint.

Whereupon the panel, consisting of R. Kemp Morton, Esq., Chair,
Cheryl L. Henderson, -Esq. and Priscilla Haden, lay member, heard the
testimony of the following witnesses:

David W. Johnson, Esquire;
Lawrence W. Burdette, II;
Arden J. Curry, I, Esquire; and
D. Michael Fewell, Esquire.

The panel further considered the exhibits tendered by the Lawyer
-Disciplinary Board, all admitted without objection. '

The Lawyer Disciplihary Board withdrew its chaj'gc brought against
the respondent lawyer under R.P.C. 3.4(b), whereupon the parties'
counsel made their closing arguments with respect to the remaining
charges under R.P.C. 3.4(a), 8.4(c) and 8.4(d).

The panel, having retired to consider its decision, thereafter

announced the following unanimous findings and conclusicns:




L. Under the theory of the case upon which the Lawyer
D'tsclpllnary Board proceeded, the panel would have to find, by clear and
convincing evidence, that the respondent lawyer intentionally withheld
certain documents in Lafferty v. Rite-Aid, C/A No. 94-C-77 (C-ircuit Court
of Wyoming County) from his successor counsel at the time he turned
the representation over to her.

2. Although the circumstantial evidence presented could
support an inference of intent, such inference, even if drawn, does not
rise to the level of clear and convincing proof necessary to sustain any of
the charges in the complaint in light of all the other evidence in the
case,

3. The panel expressed some concerns about the respondent
lawyer's internal office procedures which resulted in his‘faﬂure to turn
the 'docur'nentation over to successor counsel, but concluded that such
concerns can be appropriately addressed in the reinstatement
proceedings. |

Accordingly, the panel recommends that the charges brought
against the respondent lawyer in L.D. No. 95-02-045 be DISMISSED. The

objection of the Lawyer Disciplinary Board is noted and preseryed.
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BEFORE THE IP(‘)\;'ETS:%GA“VE PANEL
LAWYER DISCIPLINARY BOARD

IN RE: LAWRENCE W. BURDETTE, JR., a suspended member of [.D. N
The West Virginia State Bar Sup. C? §0-02~045
STATEMENT OF CHARGES

YOU ARE HEREBY notified that a Hearing Pancl Subcommittee of the Lnﬁyer
Disciplinery Board will hold s hearing pursuant to Rules 3.3 through 3.16 of the Rules of Lawyer
Disciplinary Procedure, upon the following charges against you:

1. Lawronce W. Burdette, Jr. ("Respondent" herein), is currently a suspended member
of The West Virginia State Bar, having been suspended for disciplinary reasons on May 20, 1994,
for a period of onc year. But at the time of these events, he practiced law in Charleston, Kanawha

| County, West Virginia, and, s such, is subject to the disciplinary jurisdiction of the Supreme Court

of Appeals of West Virginia and its properly constituted Lawyer Disciplinary Board. Respondent
was admitted to The West Virginia State Bar on May 24, 1971. _

2. wwwmmwmymumwmmmmm
incorrectly filling a prescription. Mr. Lafferty had a prescription for Cytoxan for renal failure. Rite
Aid in Pineville filled the prescription with Capiopeil — a blood pressure medicine — on
November 2, 1992. He was already taking blood pressure medication. He was admitted to the
hospital on November 9, 1992, for hypotension and other symptoms.

3. On March 6, 1993, Respondent wrote to Billie Wright, a pharmacist at Oceana
Professional Pharmacy. Ms. Wright was the pharmacist who discovered Rite Aid's error when
Mr. Lafferty brought the Rite Aid bottle to her pharmacy for a refill. In his letter, Respondent asked
Ms. Wright for information concemning the event.




4, On March 25, 1993, Ms. Wright sent Respondent a three-page Sumrnary and
documentation. According to Ms. Wright, in early December of 1992, Mr. Lafferty bl'ought ina
bottle from Rite Aid for Capoten which had been filled by Rite Aid on November 2, [992 Since
there were no refills listed on the bottle, Ms. Wright called the doctor's office to Okay the refill.
Ms. Wright went ahead and filled the prescription because she could notgenhroughgou,em
promptly. However, later that day she tatked with the doctor, and that is when Rite Andsen-o;m
discovered. According to Ms. Wright, she had Mr. Lafferty come back in to get Cytoxen, She noted
that Mr. Lafferty had also received Cytoxen from her pharmacy on October 15, 1992 and
November 3, 1992. There was sufficient Cytoxen from the Oceana pharsnacy for M. uﬂ'e,tyto
last until November 18, 1992,

S. Ms. Wright stated in her letter that when Mr. hﬂhtycuneinuopickupm,cym
mmmmmmmwmmmmmmm
‘of Cytoxen while he was taking the Capoten. According to Ms. Wright, Mr. Lafferty responded "he
udly&h%mmthunehedom&hbﬂwmsoﬂmuhuhuﬂdmybmhym
him 0 sick and be still had some leRt." Apparently Ms. Wright sent a bill for $320.00 along with
her report.

6 Ms Wrights information had the potential to harma Mr. Lafferty's claim of damages
Mwhudontbnwmpﬁondlm Lafferty had taken the Capoten on a daily basis in lieu
of Cytoxen. Ocosna's records showed that Mr. Lafferty had enough Cytoxen during the month of
November, lmﬁmmm.mmmwmmmcﬁm&dmwmm
Cytoxen anyway could herm his claim that he was deprived of Cytoxen by virtue of Rite Aid's
mistake,

7. Respondent wrote back to Ms. Wright the following short memo:

| cmmdemeﬁnm t0 you & you to me on this matter is covered
A“ L:\:re ltgmllso Attomey WorkPmdwtlndisbtg

begmnbnomor with anyone, it is the property of Mr. Lafferty

siated, my Attorney Work Product. , by return plcase
&reh':nbme _ ﬁbuemmeto ou mdy wme.&l‘l“wuo
copies of either, is t0 me. On recei es
&oris?tfnlsof s betmnuslmlllmmedimgfomadyou

(L8]




8. Ms. Wright did not respond, and Respondent again wrote on June 14, 1993,
Rapondenl stated that Ms. Wright's letter was not to become part of Mr. Lafferty's phnwc.l
record or to be given to third parties. He stated that he would forward her requested fee onoe she
returned the correspondence.

9. Respondent filed a lawsuit in the Circuit Court of Wyoming County in 1994 against
Rite Aid, alleging that Mr. ummﬁmmm&nmofcmmlwﬁmmm'
of Cytoxan, |

- 10 Respondents law license was suspended on May 20, 1994, He turned this case over
to attomney Barbara Allen. None of the correspondence between Respondent and Ms, Wright or the
Oceana records were part of the file. Rqondmtk'cptﬂutcormpondeminwhuheﬁetmeda.
"shadow file" in his own office. |

11 Rite Aid's counsel, David Johnson, submitted interrogatories which Ms, Alien
answered. Interrogatory No, 7 asked:

Please state the names and addresses of all persons known to you who
the incidents complained of mymeomplamﬁledmﬂnsmy::el&:w

whole or in part.

Interrogatory No. 8 asked:
known to have or may bave kne gfthe
B S e e
wmmhw

12. Because Ms, M@Mmmuwmnwmd
Ms. Wright or have knowledge of it, she did not disclose Ms. Wright's name as someone who had
information and who was a fact witness,

13.  Interrogatory No. 24 stated:

Please identify all documents in ourposmonrelaungtoﬂuefms,
mvemmn?ndcommm{mdmg incident referred to in your

complaint,
Although Ms. Allen disclosed a computer printout from Rite Aid, she did not have in her possession
and, therefore, did not disclose the existence of Mr. Lafferty's Oceana pharmacy records or

Ms. Wright's letter.




4. Interrogatory No. 26 stated:

Please identity all documents taken from witnesses who observied a;
part of the in?l'dent referred to in the plaintifts’ Complaint. W_

Ms. Alien replied that no one took any documents from witnesses, because she did not have |
.| Ms. Wright's correspondence and attachments or have knowledge of them.

15.  Mr. Johnson contacted Oceana Pharmacy after it was mentioned in P‘““‘B by
Mr. Lafferty in his deposition. Ms. Wright was no longer there, and Mr. Johnsonhndgmu
d&MmmMmhﬁmdwmaWadanchoolofm

in Lewisburg. When he finally spoke with Ms. Wright, she provided him with this information and

documentation.
16.  Respondent violsted Rules 3.4(x), (b) and (f) of the Rules of Professional Conduct,
which state;
RULE34  Fairness to Oppesing Party and Coussel
Aumstuum
mm Ahm:hﬂmwwmm

Hﬂfyegd:me.cou:;o;usnmu;uhgmnfyﬁhely , or offer

%ok k
3 MMMQMwmmmmﬂym

1 the relstive _ orotlmamof
gh)ﬂmwmuq or an employoe a

Iswyer belicves that the s interests will
2)bc&‘s:mwly mﬁa&?ﬁmﬁvﬁﬁhmeon
17. Respondent also violated Rules 8.4(c) and (d) of the Rules of Professional Conduct,

which provide:
RULES4  Misconduct
It is professional misconduct for a lawyer to:

(c) in conduct involving dishonesty, fraud, deceit or
mmeptuermti
(d) engagein eonduct that is prejudicial to the administration of justice.

4
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18 Asmmmlng&mwmwlmmmmdfmomy“,m
Mnyzo 1994, in Committee on Legal Ethics v. Burdette, 191 W, Va, 346, 445 S.E. 2d733(|994)
for collecting attomey fees in excess of the amount prescribed by the Workers' Compensation Act.

: L2 2

Pumnnt to Rule 2.9(d) of the Rules of Lawyer Disciplinary Procedure, the Investigative |
Pmlhufomdﬂntpodwmwhddalmnngwlﬂampmwﬁnchnuw
mmmummmac&p i

uwwmzlowzlwmmmmmmmmmm |
hwdanﬂlbﬁleawiﬁdwﬂmamb&efmcwmmchysofm
ofﬂ“d(mmbﬂham:hnbedumedmm«mw
aliogations contained hevein,

. Deedthis 3% 3syof Mo 1995,







