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the West Virginia State
Bar, Respondent.
No. 20163.
Supreme Court of Appeals of
. ' W&t Vlrg1ma
Submxtted July 2, 1991
_Decided. July:25, 1991.;
!'\'.ghearmg Denied:Sept;--S-' 1991,

TE L

31 '1 3 .

D:sc:ph}lm proceeding .yas brought
agami attorney basgq ppo}n_hm felony con-
victions for obidining, money by false pre-

it Wo ﬁ
i m-;?(% HERL b L5 {JS‘P&?I"E?ED?

'4: _For-a case’ refletting>on some wpects of the
- medical: licensing problems, in., this State,. see

408 SOUTH EASTERN REPORTER, 2d SERIES

-Fund, —The -Supreme - Court-- of - Appeals, - -

McHugh, J., held that: (1} disciplinary pre-
ceeding would not be held in abeyance
based on attorney’s alleged manic-depres-
sive disorder; (2) attorney was not entitled
to evidentiary mitigation hearing; and (8)
annulment of attorney’s license to practice
law was appropriate sanction.

So ordered.

1. Attorney and Client &=53(2)
Committee on Legal Ethics satisfies its

burden of proving ethical violation arising

out of attorney’s criminal convietion with

'ipr'oof of such conviction on record.

|

2. Attorney and Client 48
Disciplinary proceeding would not'be

"held in abeyance on ground that attorney

was suffering from manic-depressive digor-
der, where attorney did not contend that
his alleged present disability made it impos-
sible to defend himself adequately, or that
it prevented him from forming intent which-
was element of offense charged: State
Bar By-Laws, Art. VI, § 26 e

3. Attorney and Client &~48

Attorney who is subject of pendmg
disciplinary proceeding may obtain order
from Supreme Court holding disciplinary
proceeding in abeyance based on alleged
disability if, and only if, attorney explicitly:
contends that he or she is currently suffers
ing from disability by reason of mental-or
physical infirmity. or illness, or because of
addiction to drugs or intoxicants, whlch
makes it impossible for attorney to practlce
law and to defend him or herself adequate-
ly in disciplinary proceeding. State Bar
By-Laws, Art. VI, §§ 23, 25, 26.

4. Attorney and Client =48 -

Disciplinary proceeding may be “dis-
missed based on attorney’s mental iliiéss
only if attorney’s mental iliness, at ‘timé’of
offense, rendered him or her ‘nablé’to
form intent which i§ e]emen% of ‘offense
charged. State Bar By-Laws, Art. “'VI-
§ 23, 25, 26, gy

HoComlck " Umred States. — U.S -—-u.lll
S.Ct. 1807, 114 1.Ed.2d 307 (1991).. .o




COMMITTEE ON LEGAL ETHICS v. WILSON

W.Va. 351

Cite as 408 S.E.2d 350 (W.Va. 1991)

5. Attorney and Client ¢=58

-Right to evidentiary mitigation hearing

in attorney disciplinary proceeding is not
automatic, but request must be made by
attorney. State Bar By-Laws, Art. VI,
§ 25.

6. Attorney and Client ¢=58, 59

Annulment of attorney's license to
practice law in state is appropriate sanction
for attorney’s repeated, large-scale, crimi-
nal deceit and criminal fraud in altering
medical evidence submitted to State Work-
ers’ Compensation Fund in order to fraudu-
lently enhance his client’s disability claims
and collect larger contingent fee; attorney
will also be ordered to reimburse commit-
tee on Legal Ethics for its actual and nee-
essary expenses in connection with discipli-
_nary proceeding. State Bar By-Laws, Art.
VI, § 20.

Syllabus by the Court

1. “Where there has been a final
criminal convietion, proof on the record of
such conviction satisfies the Committee’ on
Legal Ethics’ burden of proving an ethical
violation arising from such convietion.”
Sylpt. 2, Committee on Legal Ethics v.
Siz, — W.Va. ——, 380 S,E.2d 219 (1989).

2. An attorney who is the subject of a
pending disciplinary proceeding under sec-
tions 23 and 25 of article VI of the By-
Lows of the West Virginia State Bar may
obtain an order from this Court holding the
disciplinary proceeding i in abeyance if, and
only if, the attorney, pursvant to subsec-
tion {c) of section 26 of article VI of the
By-Laws of the West Virginia State Bar,
contends explicitly that he or she is suffer-
ing currently from a disability by reason of
mental or physical infirmity or iliness, or
because of addiction to drugs .or intoxi-
cants, which makes it impossible for the
respondent attorney to practice law. cur-
rently and to defend himself or herself
adequately in the disciplinary proceedmg
If, after any such contention, it is deter-
mined subsequently that the attorney is not
mcapacltated to that extent, this Court, un-

1. Under WVa.C‘odg 61—3—-24(a) (1988], the ob-

taining of money, goods or other property isa
felony if the value of the item obtained is $200

der subsection (¢} of section 26 of article VI
of the By=Laws of the West Virginia State
Bar, will direct the resumption of the diggj-
plinary proceeding against the respondent,
The disciplinary proceeding ultimately
would be dismissed only if the attorney’s
mental illness, at the time of the offenge,
rendered him or her unable to form the
intent which is an element of the offensge
charged.

3. “The right to an evidentiary mitj-
gation hearing is not automatic. In order
to obtain such a hearing, the attorney rmust
make a request therefor after the Comimit-
tee on Legal Ethics files its petition with
this Court under Article VI, Section 25 of
the Constitution, By-Laws, and Rules -and
Regulations of the West Virginia State
Bar.” Syl.pt. 3, Committee on Legal Eith-
ics v. Boettner, — W.Va. —, 304 S.E.24
785 {1990).

Sherri D. Goodman, B#r 'Cqun_sé]',

Charleston, for complainant.

George A. Daugherty, Daugherty, Tant-
linger & Daugherty, Charlestou, for fe-
spondent,

McBUGH, Justice:

In this attorney disciplinary proceeding
the Committee on Legal Ethics of the West
Virginia State Bar. (“the Committee”). rec-
ommends that this Court annul the license
to practice law of the respondent, Amos C.
Wilson, based upon the respondent’s felony
convictions of three counts of obtaining
money by false pretenses from the State
Workers’ Compensation Fund, in violation
of W.Va.Code, 61-3-24(a) {1988).) For the
reasons stated below, we agree_ with- the
recommendataon of the Committee and.or
der. the annulment of the respondent’a»,h-
cense to practice law. In arriving at, that

- decision on discipliné, we conclude that the

respondent is not entitled to an ewdentnarg
mitigation hearing. -

or more.” In'this case each count lo whch the
.- respondent p!ed guilty- involved several'Thos
sand dollars.: e
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~In February, 1991, upon the advice of a

psychiatrist, the respondent, pursuant to
section 83 of article VI of the By-Laws of
the West Virginia State Bar, petitioned
this Court for approval of his voluntary
resignation from the membership of the
State Bar, due to his alleged suffering
from & “bipolar,” also known as a “manic-
depressive,” condition. In March, 1991, the
Committee requested that this Court stay
its consideration of the respondent’s resig-
nation petition because the Committee had
learned of pending ecriminal charges
against the respondent.

On April 16, 1991, the respondent en-
tered a plea of guilty to an information
charging him with three counts of obtain-
ing money by false pretenses, each a felony
in violation of W.Va.Code, 61-3-24(s)
[1988}% On that same day the Circuit
Court of Kanawha County, West Virginia,
accepted the respondent’s plea of guilty
after determining that it was entered
knowingly, intelligently and voluntarily.
The information had charged that the re-
spondent, within the last two years, had
altered medical evidence which he had sub-
mitted to the State Workers’ Compensation
Fund, to enhance fraudulently his clients’
disability claims, thereby collecting a larger
attorney’s fee under the contingent-fee con-
tracts which he had with the clients.

In May, 1991, the Committee, pursuant
to sections 2% and 25 of article VI of the
State Bar By-Laws, filed its petition for
annulment of the respondent’s license to
practice law, based upon the three felony
convictions of obtaining money by false
pretenses.

By an order entered on May 9, 1991, this
Court conditionally granted the respon-
dent’s petition for voluntary resignation, by
suspending the respondent’s license to
practice law, effectxve immediately, pend-

2, The By—Laws of the West Virginia State Bar
were. last amended in 1989.

3. The respondent, commendably, had disclosed
voluntarily the matters which were contained
subsequently i in the criminal information.

4. The depositions of the two psychiatrists were
submitted to this Court on July 1, 199f. In view
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ing the resolution of the annulment pro-

_ceedings against him. By another order

entered on May 9, 1991, we scheduled a
hearing before this Court on July 2, 1991,
at which the respondent would be given the
opportunity to show cause why his license
to practice law should not be annulled.

" In June, 1991, the respondent moved for
a continuance of the July 2, 1991 hearing
before us, to enable him to develop the
record, by the depositions of two psychia-
trists, in order to disclose the respondent's
alleged mental condition from 1970 (and
especially since 1988) to the present. The
Committee opposed the motion for a contm-
uance, and we denied the same? ’

On July 1, 1991, the respondent filed his
response. In it he, for the first time, pri-
marily seeks consideration under section
26 of article VI of the State Bar By-Laws
on attorney incapacity or incompetency,
rather than annulment under sections 23
and 25 of that article of the By-Laws.

The Court heard argument of counsel on
July 2, 1991, and the case was submitted
for decision. During argument before us,
counsel for the respondent stated that the
respondent was nof going to seek to set
aside the guilty pleas on the three counts
of obtaining money by false pretenses. '

II

. Under Rule 8.4 of the West Virginia
Rules of Professional Conduct,” at page
521 of the “Court Rules” volume of the
West Virginia Code (Michie 1991), “[ilt is
professional misconduct for a lawyer to:
. [1] (b) commit a crimina! act that re-
flects adversely on the lawyer's honesty,
trustworthiness or fitness as a lawyer in
other respects; [f1] (¢) engage in conduct
involving dishonest{y], fraud, deceit or mis-
representation; [or] [1] (d) engage in con-
duct that is preJudmlal to the administra—
I Lv Zi.&
. of our holdlug in secuon n of this opm_;on. we
consider these dépositions to be irrelevant to
this proceeding. We do note that these deposi-
tions do ot indicate that the respondent is-niow
unable 1o defend himself adequately in tlus dis-

mplinary proceedlng
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tion of justice[.]"® Similarly, section 23 of

~article-VI- of -the—By=Lawsof the - West

Virginia State Bar, at page 570 of the 1991
“Court Rules” volume, provides that “[t]he
license of any attorney shall be annulled
and such attorney shall be disbarred upon
proof that he [or she] has been convicted—
{a) of any crime involving ... professional
unfitness[.]” These two provisions certain-
ly cover the respondent’s felony convictions
for obtaining money by false pretenses
from the State Workers’ Compensation
Fund,

[1] The Committee has shouldered its
burden of proving the convictions and the
resulting ethical violations. The relevant
part of section 25 of article VI of the State
Bar By-Lows, at page 572 of the 1991
“Court Rules” volume, states:

In any proceeding to suspend or annul
the license of any such attorney because
of his [or her] conviction of any crime or
crimes mentioned in sections twenty-
three or twenty-four, a certified copy of
the order or judgment of conviction shall
be conclusive evidence of guilt of the
crime or crimes of which the attorney
has been convicted. A plea or verdiet of

* guilty or a conviction after a plea of nolo
contendere shall be deemed to be a con-

8. The West Virginia Rules of Professional Con-
duct .were last amended in 1990,

6. The pertinent part of section 26 of article VI
of the By-Laws of the State Bar, at page 573 of
the 1991 “Court Rules” volume, provides: - .

{(a) Where an attorney has been judicially
declared incompetent or involuntarily com-
mitted to a mental hospital, the supreme court
of appeals, upon proper proof of the fact,
shall enter an order suspending such attorney
from the practice of law effective immediately
and for an indefinite period until the further
order of the court. A copy of such order shall
be served upon such attorney, his [or her]
committee, and/or the director of the mental
hospital in such manner as the court may
direct. T

(b) Whenever the Investigative Panel or

Hearing Panel [of the Committee on Legal -

Ethics] shall petition the court to determine
whether an attorney is incapacitated from
continuing the practice of law by reason of
mental infirmity or illness or because of ad-
diction to drugs or intoxicants, the court may
take or direct such action as it deems neces-
sary or proper to determine whether the attor-
ney is so incapacitated, including the exami-

viction within the meaning of this sec-
~tion, T

In light of this language, we held in sylla-
bus peint 2 of Committee on Legal Ethics
v Siz, — W.Va. —, 880 8.E.2d 219
(1989), that “[wlhere there has been a final
criminal convietion, proof on the record of
such conviction satisfies the Committee on
Legal Ethies' burden of proving an ethical
violation arising from such conviction.”
Accord, sylpt. 1, Commitiee on Legal
Ethics v. Folio, — W.Va, —, 401 8.E.2d
248 (1990); syl pt. 1, Commitiee on Legal
Ethics v, Boetiner, — W.Va. —, 894
S.E.2d T35 (1990). :

(2] The respendent does not assert that
felony convictions of obtaining mondy by
false pretenses are insufficient to form the
basis of annulling an attorney's license to
practice law. Instead, he seeks now to
conyert this disciplinary proceeding into a
proceeding under section 26 of article VI of
the State Bar By-Laws, whereby an attor-
ney’s license to practice law may be sus-
pended indefinitely based upon the proven
incapacity or disability of the attorney to
continue the practice of law, by reason of
physical or mental infirmity or illness or
because of addiction to drugs or intoxi-
cants.’

nation of the attorney by such qualified medi-
cal experts as the court shall designate. : If,
upon due consideration of the matter, .the
court concludes that the attorney is incapaci.
tated from continuing to practice law, it shall
enter an order suspending him [or her] on the
ground of such disability for' an indefinite
period and until the further order of the court
and any pending disciplinary proceeding
against the attorney shall be held in abeyance,

The court may provide for such notice to
the respondent-attorney of proceedings in' the
matter as is deemed proper and advisable and
may appoint an attorney to represent the re.
spondent if he [or she] is without adequate
representation, - Co

(c) ¥, during the course of a disciplinary
proceeding, the respondent contends that he
[or she} is suffering from a disability by rea.
son of mental or physical infirmity or illness,
or because of addiction for drugs or intoxi.
cants, which makefs] it impossible for the re-
spondent to adequately defend himself {or her-
self], the court thereupon shall enter an order
immediately suspending the respondent from
continuing to practice law until a determina.
tion is made of the respondent’s capacity to
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“We conciude that the requirements of

section 26 of article VI of the State Bar
By-Laws for holding in abeyance a pend-
ing disciplinary proceeding have not been
met in this case. Subsection (e) of section
26 of article VI of the State Bar By-Laws
requires the Investigative Panel or the
Hearing Panel of the Committee on Legal
Ethies to institute an incapacity proceeding,
during the course of a disciplinary proceed-
ing, only if, during the disciplinary proceed-
ing, the respondent contends that his or her
alleged present disability makes it impossi-
ble for the respondent to defend himself or
herself adequately. The respondent here
has not so contended.

Moreover, the respondent, by counsel,
has indicated to this Court that he will not
be requesting the Circuit Court of Kana-
wha County to set aside the guilty pleas
for incompetency at the time the plea was
entered or for the lack of criminal responsi-
bility at the time the offenses were commit-
ted. Therefore, there is no basis for sus-
pending or terminating this disciplina
proceeding. :

A case which is remarkably close to the
case now before us is Ballard v Slate
Bar, 35 Cal.3d 274, 673 P.2d 226, 197 Cal.
Rptr. 556 (1983). That case involved an
attorney who, in a pending disciplinary pro-
ceeding, claimed a chronic psychological
disorder which, he argued, entitled him to
treatment under a section of that state’s
professional code very similar to section 26
of article VI of the By-Laws of the West
Virginia State Bar. The Supreme Court of
California, in refusing to abate a discipli-
nary proceeding in favor of an incapacity
proceeding, held that a discipiinary pro-
ceeding will be abated in favor of an inca-

continue to practice law in a proceeding insti-
tuted in accordance with the provisions of
paragraph (b) of this section. .

. If, in the course of a proceeding under this
section or in a disciplinary proceeding, the
court shall determine that the respondent is
not incapacitated from practicing law, it shall
take such action as it deems proper and advis-
able including a direction for the resumption

.- of the disciplinary proceeding against the re-

- spondent. o .

(emphasis added) Here, the respondent refers

to his alleged “bipolar” (“manic-depressive”)

pacity proceeding only if it is ‘determined — - -

that the attorney is unable to assist in the
defense of the disciplinary proceeding be-
cause of incapacity at the time of such
proceeding, and the disciplinary proceeding
ultimately would be abandoned only if, at
the time of the offenses, the attormey's
mental illness rendered him or her unable
to form the intent which is an element of
the offenses charged. 35 Cal.3d at 286 &
n. 20, 678 P.2d at 234 & n, 20, 235, 197
Cal.Rptr. at 564 & n. 20, 565.

[3,4]1 Accordingly, this Court holds that
an attorney who is the subject of a pending
disciplinary proceeding under sections 23
and 25 of article VI of the By-Lews of the
West Virginia State Bar may obtain an
order from this Court holding the diseipli-
nary proceeding in abeyance if, and only if,
the attorney, pursuant to subsection {c) of
section 26 of article VI of the By-Laws of
the West Virginia State Bar, contends ex-
plicitly that he or she is suffering currently
from a disability by reason of mental or
physical infirmity or illness, or because of
addiction to drugs or intoxicants, which
makes it impossible for the respondent at-
torney to practice law currently and to
defend himself or herself adequately in the
disciplinary proceeding. If, after any such
contention, it is determined subsequently
that the attorney is not incapacitated to
that extent, this Court, under subsection (¢)
of section 26 of article VI of the By-Laws
of the West Virginia State Bar, will direct
the resumption of the disciplinary proceed-
ing against the respondent. The discipli-
nary proceeding ultimately would be dis-
missed only if the attorney’s mental illness,
at the time of the offense, rendered him or
her unable to form the intent which is an
element of the offense charged.

condition as a disabling mental infirmity. He
does not, however, contend that this alleged
condition makes it impossible for him to defend
himself adequately in this disciplinary proceed-
ing. o

7, Likewise, a pending disciplinary proceeding
under sections 14 and 20 of article VI of the
State Bar By-Laws, that is, a disciplinary pro-
ceeding based upon misconduct not involving a
conviction indicating professional unfitness,
may be held in abeyance under section 26 of
article V1 of the By-Laws when the respondent
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{51 The respondent has not requested
an evidentiary mitigation hearing. See
sylpt. 2, Commitiee on Legal Ethics v.
Boettrner, — W.Va. —, 394 S.E.2d 735
(1990). Under syllabus point 3 of Boett-
ner, such a hearing is not held automatical-
ly; it must be requested explicitly:

The right to an evidentiary mitigation
hearing is not automatic. In order to
obtain such a hearing, the attorney must
make a request therefor after the Com-
mittee on Legal Ethics files its petition
with this Court under Article VI, Section
295 of the Constitution, By-Laws, and
Rules and Regulations of the West Virgi-
nia State Bar.

In addition, the respondent here has ex-
pressed that he will not be challenging his
guilty pleas in the court where they were
entered. “Under these facts and circum-
stances we fail to discern any purpose for
such a [mitigation] hearing.” Committee
on Legal Ethics v. Folio, — W.Va. —
—, 401 S.E.2d 248, 253 (1990).

The repeated, large-scale, criminal deceit
and criminal fraud perpetrated upon the
State Workers’ Compénsation Fund by the
respondent, an attorney who exploited his
knowledge of a practical weakness in the
administrative system, “strikes at the very
essence of the integrity of the legal sys-
tem(,)” Folio, — W.Va. at —, 401
S.E.2d at 253, specifically, the admmmtra—
tion of justice. We consequently hold that
the respondent is not entitled to an ev1den—
tiary mitigation hearing.

161 Based ‘upon all of the above, this
Court, concerned primarily with protecting
the public, and in view of the inapplicability
of section 26 of article VI of .the State Bar
" By-Laws, orders the annulment of thé re-
spondent’s license to practice law in this

state, - Pursnant to section 20 of articlé VI

of the State Bar By-Laws, we also order
the respondent to reimburse the Committee
for the actual and necessary expenses in-

attorney contends that he or she is unab!e to
defend himself or herself adequaely dueto in-

W.Va. 355




STATE OF WEST VIRGINIA
At a Regular Term of the Supreme Court of Appeals

‘|bontinued and held at Charleston, Kanawha County, on the 9th day

hf May, 1991, the following order was made and entered:

rhe Committee on Legal Ethics of The West
Virginia State Bar, Complainant

vs.) No. 20163

Amos C..Wilson, a member of The West

Virginia State Bar, Respondent

on a former day, to-wit, February 21, 1991, caﬁe
the respondent, Amos C. Wilson, a member of The West Virginia
State Bar, by Daugherty, Tantlinger & baugherty, and George A.
baugherty, his attorneys, and presented to the Court his
petition for voluntary resignation from The West Virginia State
bar thereby surrendering his license to practice law in the
State of West Virginia, effective immediately, pending
tesolution of annullment proceedings scheduled for hearing

before this Court on the 2nd day of July, 1991, for the reasons

tated therein.

Upon consideration whereof, the Court is of
pinion to and doth hereby grant the respondent’s petition for
oluntary redignation from The West Virginia State Bar. It is
herefore ordered that the license of the respondent to practice
aw in the State of West Virginia be, and the same hereby is,
uspended, effective from this dat;, pending resolution of the

nnullment proceedings scheduled for hearing before this Court




)

bn the 2nd day of July, 1991; all of which is ordered to be
rertified to The West Virginia State Bar.
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Attest: = '
Clerk, Supreme Court of Appeals




