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iFTATE OF WEST VIRGINIA

f
i At a Regular Term of the Supreme Court of Appeals

:gontinued and held at Charleston, Kanawha County, on the 9th day
;pf September, 1991, the following order was made and entered:

fa
1

The Committee on Legal Ethics of The West
Virginia State Bar, Complainant

vs.) No. 19909

:Hichael C. Farber, a member of The West
Virginia State Bar, Respondent

i
i . A :
ﬁ This day came the petitioner, Michael C. Farber,
! ¢ veerd 1

‘a member of The West Virginia State Bar, pro se, and presented
i

!Lo the Court his motion in writing praying for a stay of

i
!?xecution of the order refusing the respondent’s petition for
i

fiehearing in the above~captioned proceeding entered by this
!tourt on the 5th day of September, 1991.

|
H Upon consideration whereof, the Court is of

?Bpinion to and doth hereby sustain said motion. It is therefore

I .

considered and ordered by the Court that the execution of the

i

.aforesaid order should be, and the same is hereby, stayed until
! '
_December 5, 1991, in order to permit a decision upon a writ of

i ,
f@ertiorari to the Supreme Court of the United States; all of

which is ordered to be certified to The West Virginia State Bar.

HH
)

1
'

‘A True Copy

-

Attest: : J{, /fméik

Clerk, Supreme Co of Appeals
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The COMMITTEE. ON LEGAL'ETHICS
OF THE WEST VIRGINIA STA'I‘E
BAR, Complamant, SN

R Vi BURI
Mu:hael C FARBER, Respondent.
 No..19909, _
Supreme Court’of Appeals of
i West. Virginia. « .
Submitted June 4, 1991 '
. Decided June 27, 1991 .
Rehearing Denied Sept 5, 1991. s
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. Committee, on Legal, Ethicsof West
Jrguna .State, Bar, instituted disciplinary

fotin&sthef ik ;‘3; .{&1}6 o bs!wop:j 1o ias} o5,
rsacl;cp W

" imﬂarly.
Co 163 W.Va. 85, 246 s.mq,ag, (1978),, which
! plaintiffs rely upon, does not discuss the U.C.C.
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proceedings against attorney. The Su-
preme Court of Appeals, Neely, J.,, held
that attorney who misrepresents facts in
motion to disqualify circuit judge and in
allegations against that judge made to spe-
cial prosecutor, who falsely accuses circuit
judge of criminal acts, and who engages in
pattern and practice of contemptuous and
disruptive behavior consisting of misrepre-
sentations of fact and reckless and false
accusations of criminal activity, will have
license suspended for three months and be
required to undergo psychiatric examina-

tion and embark upon course of appropri- .

ate treatment satisfactory to’ the ethics
committee, with readmission conditioned
upon having supervising lawyer for period
of two years. ‘

Order accordingly.

1. Attorney and Client e=57

Supreme Court of Appeals is the final
arbitrator “of legal ethics problems and
must make the ultimate decisions about
public reprimands, suspensions or annull-
ments of attomeys licenses to practice
law.

2. Attorney and Client &=58

Attorney who misrepresents facts in
motion to disqualify circuit judge and in
allegations against that judge made to spe-
cial prosecutor, who falsely accuses circuit
judge of criminal acts, and who engages in
pattern and practice of contemptuous and
disruptive behavior consisting of misrepre-
sentations of fact and reckless and false
accusations of criminal activity, will be pub-
licly reprimanded and license will be sus-
pended for three months, with reinstate-
ment conditioned upon psychiatric determi-
nation that attorney has undertaken steps
to remedy any emotional or psychological
problems and upon attorney finding lawyer
to supervise his practice for two. years.
Code of Prof.Resp., Canon 1 et seq.; DR 1-
102{AX4, 5), DR 7-102(AX5).
3. Attorney and Client €=61 i

- When court suspends lawyer’s license,
1t may require that lawyer £ furnish proof of
rehabilitation_as condmon of readmxssmn,
just as-it reqmres proof of rehahihtation

from digbarred lawyer seeking readmis-
sion. Code of Prof.Resp., DR 1-102(A)4,
5), DR 7-102(A), DR 8-102(B).

4, Attorney and Client ¢=61

General rule for reinstatement is that
disbarred attorney must show that he pos-
sesses integrity, moral character and legal.
competence to resume practice of law; he
must demonstrate record of rehabilitation
and court must conclude that such rein-
statement will not have adverse effect on
public confidence in administration of jus-
tice. Code of Prof.Resp., DR 1-102(A)(4
5), DR 7-102(a), DR 8-102(B}. .

5. Attorney and Client ¢=61 . S

Rehabilitation of attorney is demon-
strated by course of conduct that enables
court to conclude there is little likelihood
that after such rehabilitation is completed
and attorney is readmitted to practice of
law he will engage in unprofessional con-
duct. Code of Prof.Resp., DR 1-102(AX4,
5), DR 7-102(3), DR 8-102(B).

6. Attorney and Client &=38 * -

" The disciplinary rules of the Code of
Professional Responsibility state the mini-
mum level of conduct below which no law-
yer can fall without being subject to: disei-
plinary action. Code of Prof.Resp., Canon
1 et seq; DR 1-102(AX4, &), DR-7-
102(A)(5). S

7. Constitutional Law &=80.1(3)

The free speech clause of the First
Amendment protects lawyer's criticlsm’ of
legal system and its judges, but this protec:
tion is not absolute; a lawyer’s speech that
presents serious and imminent-threat™ to
fairness and integrity of judicial system is
not protected. Code of Prof.Resp., DR 1~
102(AX4, 5), DR 7—102(A), DR 8—102(3),
U.S.C.A. Const.Amend. i ™

8. Constltutional Law @90 1(3)

When attorney makes personal aJ
upon judge or other court ofﬁctal, sn
speech is not protected by the First. Am

[T I

ment if it consists of knomngly fa.lse_l ggtg-
ments or false statements made with reck-
less disregard of the truth. Code. pf ;
Resp., DR 1-102(A)4, 5), . DR 7*102(A),

8-102(B); U.5.C.A. Gonst.A.mend 1 ?i’,;_,
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9, Constitutional Law ¢=90.1(3)

Statements by attorney that are out-
gide any community concern, and are mere-
ly designed to ridicule or exhibit contumacy
toward the legal system, may not enjoy
First Amendment protection. Code of
Prof.Resp,, DR 1-102(AX4, 5), DR 7-
102(A), DR 8-102(B);; U.S.C.A. Const.
Amend. 1.

Syllabus by the Court

1. “The Disciplinary Rules of the
Code of Professional Responsibility state
the minimum level of conduct below which
no Jawyer can fall without being subject to
disciplinary action.” Syl Pt. 3, Com. on
Legal Ethics of W. Va. v. Tatterson, 173
W.Va. 612, 319 S.E.2d 381 (1984).

2, “Disciplinary Rule 1-102(A)}4) pro-
vides that a lawyer shall not ‘felngage in
conduct involving dishonesty, fraud, deceit,
or misrepresentation.'” 8yl. Pt. 5, Com.
on Legal Ethics of W. Va. v. Tatterson,
178 W.Va. 612, 319 S.E.2d 381 (1984).

3. Disciplinary Rule 1-102(A)(5) pro-
vides that a lawyer shall not “[elngage in
conduct that is prejudicial to the adminis-
tration of justice.”

4. Dlsclplmary Rule 7-102(A} pro-
vides that, in representing a client, a law-
yer shall not “knowingly make a- false
statement of law or fact.”

5. “The Free Speech Clause of the
First Amendment protects a lawyer's criti-
cism of the legal system and its judges, but
this protection is not absolute. A lawyer’s
speech that presents a serious and immi-
nent threat to the fairness and integrity .of
the judicial system is not protected. When
a personal attack is made upon a judge or
other court official, such speech is not pro-
tected if it consists of lmowmgly false
statements or false statements made with a
reckless disregard of the truth.” Finally,
statements that are outside of any commu-
nity concern, and are ‘merely desighed to
ridicule or exhibit contumacy toward the
legal system, may not enjoy First Amend-
ment protection, ¥ - Syllabus Point 1; Com
mittee ‘on Legal Ethics v. Doug!as, —_—
W.Va. —, 370 S.E.2d 325 (1988):"
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6. “This Court is the final arbiter of
legal ethics problems and must make the
ultimate decisions about public reprimands,
suspensions or annulments of attorneys’
licenses to practice law.” Syllabus Point 8,
Committee on Legal Ethics v. Blair, —
W.Va. —, 327 S.E.2d 671 (1984).

7. When we suspend a lawyer’s Ii-
cense, we may require that the lawyer fur-
nish proof of rehabilitation as a condition
of readmission, just as we require proof of
rehabilitation " from a disbarred lawyer
seeking readmission.

8. “The general rule for reinstab_é-‘
ment is that a disbarred attorney in order
to regain admission to the practice of law’
bears the burden of showing that he pres-
ently possesses the integrity, moral charae-
ter and legal competence to resume the
practice of law. To overcome the adverse
effect of the previous disbarment he must
demonstrate a record of rehabilitation. In
addition, the court must conclude that such
reinstatement will not have a justifiable
and substantial adverse effect on the public
confidence in the administration of justice
and in this regard the seriousness of the
conduct leading to disbarment is an impor-
tant consideration.” Syl Pt. 1, In Re
Brown, 166 W.Va. 226, 273 SEZd 567
(1980). |

9. “Rehabilitation is demonstrated by
2 course of conduct that enables the court
to conclude there is little likelihood that
after such rehabilitation is completed and
the applicant is readmitted to the practice
of law he will engage in unprofessional
conduct.” Syl. Pt. 2, In Re Brown, 166
W.Va. 226, 273 S.E.2d 567 (1980). ’

Sherri D. Goodman, Charleston, for com
plainant. :

‘Robert Bastress and Frank]m _Gleckley_,
Morgantown, for’ _respondent g R
- 'ZO;'

NEELY, Justice:: PR

_ 'This is a disciplinary proceeding mstxtut.-
ed by the Committee on Legal Ethics of theé
West Virginia State Bar against Michael C.
Farber, a member of the Bar.. The Com-




COMM. ON LEGAL ETHICS OF W. VA, v. FARBER W.Va. 277
Clie as 408 S.E.2d 274 (W.Va. 1991)

mittee found the respondent guilty of three
separate counts of misconduct.

The Committee did not number their
charges in the most logical order, but, re-
viewed logically,. they are as follows.
Count II charged the respondent with mis-
representing facts in both 2 motion to dis-
qualify .a circuit judge and in allegations

- against that judge made to.a special prose-

eutor.” Count IV charged respondent with
falsely accusing a circuit judge of criminal
acts. Count I charged respondent with en-
gaging in a pattern and practice of con-
temptuous and disruptive behavior consist-
ing of misrepresentations of fact and reck-
less and false accusations of criminal activi-
ty similar to those specifically charged in
Counts II and IV. The Committee found
respondent guilty on the three counts.

With respect to Count II, the misrepre-
sentations of fact, the Committee asks that
we publicly reprimand the respondent.
With respect to Count I, the pattern and
practice of misconduet, the Committee asks
that we order that respondent not be rein-
stated until psychologically evaluated, and
that we suspend his license for one year to
run concurrently with a one year suspen-
sion for Count IV. The Committee also
requests costs. Upon a thorough examina-
tion of the record, we find the Committee’s
decision that respondent is guilty on
Counts II, IV, and I, to be amply sup
ported,

[1] - We award the Committee its costs
in the amount of $10,189.92. As for disci-
pline, we depart from the recommendation
of the committee. As we said in Syllabus
Point 3 of Commitiee on Legal Ethics v.
Blair, — W.Va. ——, 327 S,E.2d 671
(1984):

“This Court is the ﬁnal arblter of legal
-z¢thiesproblems: and -must make the-ulti-
~ mate decisions about public reprimands,

suspens:ons or annulments of attorneys

licenses to practice law.” :

Because of the peculiar pature of this case,

we find -that it would be inappropriate to
attach specific discipline to each separate
count, Firgt, for most of respondent’s mis-
deeds, it eould be said that each one stand-
ing.alone is not terribly diabolical, but o

gether they clearly show respondent to be
currently unfit to practice law. Second,
respondent’s misbehavior may spring more
from some mental disorder than from cold
dishonesty or malevolence. * Third, respon-
dent should have been taught that there
are ethical bounds to zealous advocacy
much earlier than today. For these rea-
sons then, we impose less severe sanctions
than the Committee has requested, but
sanctions that provide safeguards to pre-
vent further misconduct by respondent.

[2] We order that respondent be public-
ly reprimanded and that his law license be
suspended for three months. However, be-
cause respondent’s course of conduct con-
vinces us that respondent may have emo-
tional problems that adversely affect his
ability to practice law, we order that he not
be reinstated until he has been examined
by a psychiatrist of the State Bar's selec-
tion who indicates that respondent compre-
hends the nature of the transgressions that
led to this proceeding and that respondent
has undertaken steps to remedy any emo-
tional or psychological problem or problems
that may have contributed to the course of
conduct for which he is being disciplined,

.In addition, we condition Mr. Farber’s read-

mission to the bar upon his finding a super-
vising lawyer acceptable to the State Bar
who agrees to supervise his practice for
two years to protect the public from possi-
bie reoccurrences of the behavior dlscussed
below. See Blair, supra.

[3-5] When a lawyer has been dJs-
barred for a disciplinary violation, we will
often allow him to be readmitted after five
years of good behavior, provided that he
shows that he is rehabilitated, Likewise,
when we suspend a lawyer for dlsclplmary
viclation{s), we may require that the lawyer
provide proof of rehabilitation before bemg
readmitted to practice. Syllabus Point Tof
In Re Brown, 166 W.Va. 226, 273 $E2d
567 (1980), states: . B .

“The general rule for remstatement.ls

that a disbarred attorney in order to e
. gain admission to the practice _Df. Law

- bears the burden of showing that:he

presently possesses the integrity,. moral
character and legal competence. _to:l_-g-
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sume the practice of law. To overcome
the adverse effect on the previous dishar-
ment he must demonstrate a record of
rehabilitation. In addition, the court
must conclude that such reinstatement
will not have a justifiable and substantial
adverse effect on the publie confidence in
the administration of justice and in this
~.regard the seriousness of the conduct

- leading to disbarment is an important .

consideration,”

How do we determine whether a lawyer is
rehabilitated? Syllabus Point 2 of fn Re
Broum, supre, states:
“Rehabilitation is demonstrated by a
- course of conduct that enables the court
to conclude there is little likelihood that
after such rehabilitation is completed and
the applicant is readmitted to the prac-
tice of law he will engage in unprofes-
sional conduet.”

In this case, three months will not give
respondent the opportunity to develop a
new ‘‘course of eonduct” by which the
State Bar ean judge his fitness. Thus, we
merely order that respondent not be read-
mitted to practice law in West Virginia
until he provides satisfactory proof to the
State Bar that he has taken reasoncble
steps to alleviate the mental or emotional
problems that have impaired his ability to
practice law in an ethical and reasonable
manner.

The record shows respondent to be
bright and articulate. Thus it is our hope
that respondent will take this opportunity
to learn that there are hounds to zealous
advocacy, and will then return to a fulfill-
ing and ethically sound law practice, If
respondent uses his three months well, it is
conceivable that he will be readmitted at
the end of three months. On the other
hand, if respondent. chooses not to take
steps to make himself fit to practice, or
forever refuses to furnish proof through a
psychiatrist selected by the bar that he has
undergone appropriate counseling and self-
analysis to gain insight into and modify his
day-to-day behavior, he may never be read-
mitted to practice in this State. As one
found in eivil contempt always holds the
key to his cell in his'own pocket, respon-
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dent here holds the key to his future as a
lawyer.

L

Misrepresentations in the Braxton
County Taxpayer Suit

(Count II of Committee Complaint)

In December 1984, the Braxton County
Commission bought an office building from
John Thomas, remodeled it and used it for
the Office of the Prosecuting Attorney.
Certain taxpayers believed that the. price
paid for the Thomas Building was exces-
sive, and that the deal was kept from the
public to avoid objections to the purchase
before it took place. The taxpayer group,
led by Rogers Cunningham, hired Ernest
Morton, Jr., a respected lawyer of Braxton
County, to represent them, and Mr. Morton
asgigned the case to respondent, an associ--
ate in Mr. Morton’s firm,

In the taxpayer’s suit, Cunningham, et
al, v. County Commission of Broxzion
County, et al., Civil Action No. 85-C—43,
plaintiffs’ complaint alleged that the Coun-
ty Commission violated various statutes in
their purchase and renovation of the Thom-
as Building, and also alleged that the Pros-
ecuting Attorney, James W. Douglas, re-
fused to prosecute the Commissioners be-
cause his office and private law practice
were located in the Thomas Building.

Trial was scheduled for 24 June 1985,
and pretrial discovery showed that:Mr.
Douglas and Mr. Thomas routinely attend-
ed WVU football games together. On one
occagion in 1984, one of the Braxton Coun-
ty Commissioners, Lewis Wine, went with
them to a game, Mr. Douglas testified in a
deposition that he did not discuss the pur-
chase of the building with Mr. Wine on that
occasion, S

However, at some time before trial, Mr.
Cunningham had-a chance conversation
with a lawyer from Clay County, Richard
Facemire, who said that he had spoken
with Mr. Douglas about the Thomas Build-
ing before the Commission bought it. ~ Mr.
Douglas told Mr. Facemire that the Com-
mission was considering buying the baild-
ing, and that he, Mr. Douglas, wanted.to
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locate the Prosecuting Attorney’s office
there. Mr. Cunningham told respondent
about the conversation with Mr. Facemire,
and respondent called Mr. Facemire to ask
him about the same conversation.

Mr. Facemire told respondent he could
not remember where the conversation took
place, whether at a WVU football game, or
at Mr. Douglas’ office when Mr. Facemire
had interviewed for a pesition as an assist-
ant prosecutor. He told respondent that he
did recall having a conversation with Mr.
Douglas in the snack area at a WVU foot-
ball game, and that during that discussion,
Mr. Douglas had introduced him to Mr.
Thomas, whom he already knew, and a
certain Reverend Mr. Hambel, whom he did
not know. However, Mr. Facemire did not
remember which football game they were
attending when all this occurred.

Respondent specifically asked Mr. Fa-
cemire whether he had met Commissioner
Wine at the same game. Mr. Facemire
responded that he did not know if Commis-
sioner Wine was at the game, because he
had not yet been introduced to Commission-
er Wine, and did not know what he looked
like.

The taxpayers’ action was tried before
Judge Sommerville on 24, 25, and 26 June
1985, but respondent never called Mr, Fa-
cemire as a witness. On 1 August 1985,
Judge Sommerville found in favor of the
Commissioners, and also refused to appoint
a special prosecutor. On 17 September
1985, respondent moved the Court to recon-

sider the Court's order, and on the same

day filed a motion to disqualify Judge Som-
merville with respect to the motion to ap-
point a special prosecutor, on the grounds
of a dispute between the Judge and.the

‘Prosecutor concerning a collateral matter.

In the motion to disqualify, respondent
recounted the prosecutor’s testimony to the
effect that he had not discussed the pur-
chase of the Thomas Building with Com-
missioner Wine. The motion then went on:

C. Since, the filing of the oomplmnt in
~ this matter, the plaintiffs have been in-

formed by Richard Facemire, now the

Prosecuting Attorney of Clay County,

| . West Virginia, that he also attended the

Syracuse game at Mountaineer Field on
October 12, 1984 and at that time he had
occasion to be introduced to Mr. Thom-
a3 and Commissioner Wine. According
to Mr. Facemire, Mr. Douglas brought
up the subject of the purchase of the
Thomas property by the Braxton County
Commission and further explained to Mr.,
Facemire that the building was under
consideration for use as offices for the
prosecuting attorney of Braxton County,
West Virginia. [Emphasis added.]
Respondent contended that a speciai prose-
cutor needed to be appointed to determine
whether the Prosecuting Attorney had

sworn falsely in light of, “the deposition

and trial testimony of William Martin, Lew-
is Wine, John Thomas, and the statements
meade to plaintiffs’ counsel [respondent]
by Mr. Richard Facemire” [Emphasis
added.]. :
“Pursuant to Trial Court Rule 17, respon-
dent filed, along with the motion to disqual-
ify the cireuit judge, an afflda\nt sxgned by
respondent stating: -
That the attached Motion to Disqualify is
made in good fuith and that there are
ample fucts of record to support the
ellegations set forth therein to warrant
the limited disqualification of the presid-
ing judge and thereafter, the appoint-
ment of a specml prosecutor. [Emphasis
added.] ;
It appears certain that respondent knew
when he filed the motion that Mr. Facemire
could not testify to the facts that respon-
dent claimed that Mr. Facemire had told
him. Thus, respondent deliberately misrep-
resented facts in order to lend support to
his accusations of wrongdoing by the pros-
ecutor and the county commission.
Respondent’s motion achieved the result
he desired, for, on 27 September 1985,
Judge Sommerville recused himself: from
hearing the. request for appointment ofa
special prosecutor. - .. PR, 1

" "Within several months, Charles ng’ was

‘appointed special prosecutor. Cn 9 May

19886, respondent mailed to the special pros-
ecutor a document entitled “Allegations of
Criminal Conduct,” in which respondent as-
serted that Mr. Douglas, the prosecuting
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attorney, had given false testimony in a
deposition. Among other things, respon-
dent accused the prosecutor of falsely de-
nying having had a conversation with Mr.
Facemire at the game relating to the Thom-
as property. In this document, respondent
took phrases from a deposition by Mr. Fa-
cemire, and combined them into a sentence
which he placed in a block gquotation, the
pertinent part of which was:

James Wilson Douglas indicated to me

at the West Virginia University
game where Reverend Charles Hambel
and I were in attendance that he had
heard rumors or speculations that the
Braxton County Commission was consid-
ering the purchage of the Thomas proper-
ty for additional office space for the
county.

There are several problems with the block
quote given above. First, it is not a quote,
but & misleading paraphrase. Second, re-
spondent deliberately edited out of his ren-
dition of Mr, Facemire’s affidavit evidence
that would have detracted from respon-
dent’s allegations. Respondent submitted
Mr. Facemire's aff:da\nt along with the
“Allegations.”

In the affidavit, Mr. Facemire recalled
speaking with Mr. Douglas at one of the
early WVU foothall games, and being in-
troduced to the Reverend Mr. Hambel, 2
Sutton Baptist Minister, as well as Mr.
Thomas. He specifically stated, however,
that he did not see and was not introduced
to County Commissioner Wine, but respon-
dent chose to edit this crucial point out of
his “quotation,” because that would have
detracted from his earlier assertion that
County Commissioner Wine wag part of the
outing ‘as well, Mr. Facemire also stated
that he spoke with Mr. Douglas at only one
football game in early fall of 1984, but that
he also met with Mr. Douglas at the .lat-
ter’s office at least once, and maybe twice
between September 1984 and December
1984, and also spoke with him over the
telephone at least twice during the same
period. :

Mr. Facemire recalled that on one of the
oceasions when he met prosecutor Douglas
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in person, they discussed the Thomas prop-
erty:
“James Wilson Douglas indicated to me
that he had heard rumors or speculations
that the Braxton County Commission
was considering the purchase of the
Thomas property for additional office
space for the county. ,
Mr. Douglas explained why he wanted the
County to buy the building for the prose-
cuting attorney’s office. Mr. Facemire spe-
cifically stated in his affidavit:
6. That I am unable to say with certain-
ty whether the above referenced conver-
sation did or did not occur during that.
particular West Virginia University Foot-
ball Game where I had spoken with
James Wilson Douglas (or if it occurred
at a later conversation with James Wil
son Douglas). However to the best of
my memory and recollection, I believe
that the above conversation may have
taken place at the particular West Virgi-
nia University Football Game where Re-
verend Charles Hambel and I were in
attendance,
Obviously, the quotation that respondent
used conveyed a different message from
the actual substance of Mr. Facemire’s affi-
davit, and conveyed certain points with
much more certainty than Mr. Facemire
had demonstrated in the affidavit. If re-
spondent had parephrased Mr. Facemire’s
statements, the seriousness of the misrep-
resentation would have been comparatively
smal, The reader, recognizing the subjec-
tivity inherent in a paraphrase would have
been led to confirm that the affidavit
meant what respondent said it meant.
However, respondent paraphrased the affi-
davit, editing out the parts he did not find
helpful to his cause, and then represented
his paraphrase as verbatim testimony.
That is completely unacceptable behavicr.
-The error itself might be forgivable "as
sloppy work on the part of a relatively
young and overzealous lawyer. However,
respondent refuses to acknowledge that he
violated any disciplinary rules, and has tes-
tified that as long as he attached the origi-
nal offidavit from which he quoted, no
misrepresentation existed. - Respondent
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appears to view the practice of law as a
game without any rules and seems to think
that he can lie to a judge as long as the
judge has the material with which to catch
him in his lie.

Thus we agree with the Committee that
respondent’s conduct violated Disciplinary
Rules 1-102(A}4), 1-102(AX5), and T-
102(A)(5), which provide:

DR 1-102 Misconduct—{A) A lawyer

shall not:

{(4) Engage in conduct involving dishon-
esty, fraud, deceit, or misrepresenta-
tion.

(5) Engage in conduct that is prejudicial
to the administration of justice.

DR 7-102 Representing a Client Within

the Bounds of the Law.—{(A) In his repre-

sentation of a client, a lawyer shall not:

(5) Knowingly make a false statement of
law or fact.

[6] While “ethical considerations” listed
in the Code of Professional Responsibility
are often more advisory than mandatory,
the disciplinary rules are decidedly manda-
tory. We said in Syllabus Point 3 of Com.
on Legal Ethics of W. Va. v. Tatterson,
173 W.Va. 612, 319 S.E.2d 381 (1984):

“The Disciplinary Rules of the Code of

Professional Responsibility state the min-

imum level of conduct below which no

lawyer can fall without being subject to
disciplinary aection.”

Misrepresenting a paraphrase as a quota-
tion can be highly prejudicial to the proper
administration of justice. As a practical
matter, judges, particularly trial judges,
cannot read and verify every word on every
scrap of paper that is put before them, and
if a brief or motion contains a quotation,
that quotation must be accurate! If to-
day’s legal system is to work at all, a judge
must be able to take a quotation as a

_quotation. We recognize that lawyers will

choose their quotations carefully.. How-
ever, to select carefully various words and
phrases from an affidavit, and assemble
them into a block “quotation” is seriously
to misrepresent the substance of the affida-
vit. Respondent’s opinion that a miisrepre-

1. We recognize that typographical errors or in-
advertent misquotation will occur, but respon-

sentation {s not wrong if the judge has a
means of learning of its falsity is just one
aspect of respondent’s distorted view of
legal ethics.

1L

Reckless Accusations Against
Judge Strickler

(The Committee’s Count IV)

On 4 March 1982, the “Rebel Shelter”
tavern in Nicholas' County was burned.
One year later, in March of 1983, the Nich-
olas County Sheriff and one of his friends
drove a man into the countryside and se-
verely beat him. The vietim gave a state-
ment to the Nicholas County prosecutor,
Larry Losch, who had heard rumors that
the sheriff was involved in the burning of
the Rebel Shelter. At Mr. Losch’s request,
State Police Trooper C.E. Shelton began
investigating the beating and the Rebel
Shelter arson.

Later, two deputies confessed to their
involvement in the arson of the Rebel Shel-
ter, and jmplicated the sheriff. One state
police trooper testified that he had picked
up some of the chemicals used in the arson
from a drugstore, but did not realize for
what purpose they were to be used. Offi-
cer Shelton completed the report of his
investigation on 17 May 1983. His report
has come to be known as the “Shelton
Report.” A

In April 1983, the sheriff was indicted in
Nicholas County for malicious wounding of
the victim of the beating discussed above,
In May 1983, pursuant to a plea agreement,
the sheriff pled guilty to aiding and abet-
ting an unlawful assault, and resigned as
sheriff. The plea agreement provided that
the sheriff would not be prosecuted further
for any matters within the prosecutor's
knowledge. The Rebel Shelter arson was
within the prosecutor’s knowledge.. - -,

.The judge of the Circuit Court of Nich-
olas County, Elmer D, Strickler, was.'un-
aware of the plea agreement, and granted
the sheriff’s motion to change the venue to

- dent has made it clear that his misrepresents.
tions do not spring from these causes. . .
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Putnam County. Judge James Holliday of
Putnam County then required that the plea
agreement be modified to make it clear
that the promise not to prosecute bound
only the Nicholagz County Prosecutor, Mr.
Losch. Judge Holliday reviewed the Shel-
ton Report before sentencing the sheriff on
27 October 1983. Judge Holliday sent a
copy of the Shelton Report to Judge Strick-
ler to alert him to criminal aectivity within
his eireuit.

After the sheriff had entered into the
plea agreement in July 1983, the owner of
the burned tavern, Mr. Sattler, engaged
Ernest Morton, Jr. to represent him in a
civil action to recover damages for the ar-

n. ' See, Sattler v. Bailey, — W.Va.
——, 400 S.E.2d 220 (1990). Respondent,
recently hired by Mr, Morton as an associ-
ate, assisted in the representation. In De-
cember 1983, Mr. Morton and respondent
filed a bill of discovery in the Circuit Court
of Nicholas County asking for a copy of the
Shelton Report. Judge Strickler did not
require disclosure-of the Shelton Report at
that time, concluding that it would be im-
proper to release the Shelton Report until
possible eriminal prosecutions, for instance,
federal criminal prosecutions, were com-
pleted.

On 5§ January 1984, respondent visited
the U.S. Attorney’s Office for the Southern
District of West Virginia to report his sus-
picions of criminal activity in Nicholas
County. On the same day, Judge Strickler
contacted a friend of his ‘'who knew mem-
bers of the U.8. Attorney’s staff, and pur-
suant to this conversation, set up a 30
March meeting among Judge Strickler,
David Faber (the U.S. attorney at the time),
and FBI agents. So it happened that re-
spondent and Judge Strickler separately

‘maintained contact with federal authorities.
-1t appears.that respondent was unaware

that Judge Strickler was assmtmg the U 3.
Attorney’s office. :

About "a year later, respondent -and
Judge Strickler had some unpleasant deal-
ings. "On 18 March 1985, Judge Strickler
sentenced one of respondent’s clients, Jerry

2. -We addressed this incident in Farber v. Strick-
ler, — W.Va. <., 332 S E2d 629(1985). "Our
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Harlow, after Mr. Harlow pled guilty. Re-
spondent had sought to withdraw the

‘guilty plea or have the sentencing stayed

on the ground that the prosecutor had
breached the plea agreement. Judge
Strickler stayed execution of the sentence
pending appeal, and set bond for the defen-
dant, but respondent failed to return an
order in the case, so Judge Strickler issued
a capias for the defendant’s arrest.

Three days after the Judge issued the
capias, respondent appeared before him in
three matters. First, the judge held a
hearing on discovery in the civil suit that
Mr. Morton and respondent were handling
for the owner of the Rebel Shelter tavern.
Judge Strickler recused himself, because
he heard that respondent and the tavern
owner had made accusations to the U.S.
Attorney’s Office that he was part of the
arson conspiracy. Respondent’s employer,
Mr. Morton, stated on the record that he
did not join in the accusations.

On the same day, Judge Strickler held a
hearing on the capias he had issued against
Mr. Harlow. Respondent® accused the
Judge of having issued the capias in retali-
ation for respondent’s activities in the ar-
son case.

Also on the same day, Judge Strickler
conducted a juvenile hearing, at which Mr.
Harlow appeared as a prosecution witness,
pursuant to his plea agreement. On advice
of respondent, Mr. Harlow refused to testi-
fy, asserting the Fifth Amendment privi-
lege against self-incrimination because he
felt that his plea agreement might be set
agside on appeal. Judge Strickler then
granted Mr. Harlow transactional immuni:
ty, but respondent persisted in counseling
Mr. Harlow to assert his Fifth Amendment
privilege and refuse to testify. Even after
the judge warned respondent not to ob-
struct the proceedings, respondent per.sustr
ed, so the judge held hun in conbempt and
jailed him.?®. . vt

When Mr. Morton heard t.hat respondent
was jailed for contempt, he spoke with
Judge Sirickler. The judge -said that he
was willing to drop the matter if respon-

- unpublished order is gwim in a foomote tb
" Justicé McGraw's dissent.!. =
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dent would apologize, but respondent re-
fused to apologize. Instead, respondent
filed with us a petition for habeas corpus
that stated, in part:
{It now appears that Judge Elmer
Strickler has himself played a role in an
alleged conspiracy to obstruet justice by
virtue of the fact that as of this date he
had not appointed a Special Prosecutor to
investigate the criminal charges which
are allegedly set forth in a certain police
report relating to the destruction of the
Rebel Shelter.

Respondent also asserted that Judge
Strickler had issued the capias against Mr.
Harlow in retaliation for respondent’s “con-
certed efforts to determine who should in
fact be held liable for the burning of Satt-
ler’s tavern.” Respondent also asserted
that Judge Strickler recused himself from
the Rebel Shelter discovery matter because
“he believed his office was under investiga-
tion by the U.S. Attorney's Office.”

‘We ordered respondent's release, finding
that he had been adequately punished for
his over-zealous advocacy. When Judge
Strickler filed formal contempt charges
against respondent, respondent also filed
with us a petition for a writ of prohibition,
In the petition, he asserted:

The petitioner further informs this Court
of his belief that since June of 1983,
Judge Elmer D. Strickler has become
inexorably linked in an alleged conspir-
acy to obstruct justice in Nicholas Coun-
ty, West Virginia. More specifically, the
petitioner asserts that Judge Strickler,
through his acts of omission and commis-
sion relating to a certain state police
investigation inte the firebombing of a
tavern in March of 1982, has willingly
participated in a cover-up of that arson
case in an effort to protect several law
enforcement officers and other public of-
ficials in Nicholas County from cnmmal
prosecutlon

To refute respondent's accusatmns the
U.S. Attorney, David Faber, Esquire, then
executed an affidavit detailing" Judge
Strickler's assistance in the federal investi-
gation of the arson, and fi!ed it mth th.ts
Court.

“DAVID A. FABER, upon being first
duly sworn, deposes and says as follows:

1. That I am the United States Attor-
ney for the Southern District of West
Virginia, headquarter in Charleston,
West Virginia, and that I have served as
United States Attorney since January of
1982;

2. ‘That during the latter part of 1983,
or in early 1984, my office, through First
Assistant United States Attorney Wayme
A. Rich, Jr., was contacted by telephone
by the Honorable Elmer D. Strickler, Cir-
cuit Judge of Nicholas County, Weat Vir-
ginia, to report various allegations of
wrongdoing in Nicholas County and to
request a federal criminal investigation
with respect to those matters;

3. That as a result of the aforesaid
actions of Judge Strickler, I met, on
March 30, 1984, with Judge Strickler, Mr.
Rich and a representative of the Federal
Bureau of Investigation (“FBI");

4. That in his communieations to my
office and the FBI, Judge Strickler ex-
pressed substantial concerns about sus-
pected criminal activity and possible vio-
Iations of federal law in Nicholas County,
West Virginia;

5. That subsequent to my meeting
with Judge Strickler on March 30, 1984,
as a result of the concerns expressed by
Judge Strickler, and on the basis of infor-
mation received from Judge Strickler and
other sources, an investigation was initi-
ated by this office, the FBI and the fed-
eral grand jury with respect to various
matters in Nicholas County;

6. That Judge Strickler has been and
continues to be fully cooperative with
this office and the FBI with respect to
this ongoing investigation;

7. That Judge Strickler is not and has
never been, during my tenure as United
States Attorney or otherwise -to . my
knowledge, the subject of any federal
investigation in this District, and has "to
my knowledge, continuously conducted
himself in the highest traditions of :the
judiciary, good law enforcement, and in
the public interest; . D
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8. That during the course of the
aforesaid federal investigation, this of-
fice has been contacted on several occa-
sions by Attorney Michael C. Farber of
Webster Springs, West Virginia, who has
been both encouraging this investigation
and seeking information with respect to
this investigation.

AND FURTHER THE AFFIANT
SAITH NOT.”

After Mr, Farber’s affidavit was filed with
this Court, Mr, Farber, instead of apologiz-
ing to' Judge Strickler, demanded that the
U.S. Attorney file another affidavit detail-
ing respondent’s assistance in the federal
investigation.

Even after learning that Judge Strickler
had been quite helpful to federal authori-
ties in the investigation, respondent contin-
ued to make the same accusations, During
oral argument on the petitions for prohibi-
tion and habeas corpus, respondent’s coun-
sel was asked if respondent would, that
day, retract his accusations. Instead of
retracting them, respondent filed an affida-
vit the next day, stating:

I do not acquiesce, recant or renounce in
any fashion the accusations I made
against Judge Strickler following my ar-
rest for contempt on April 25, 1985,

Respondent continued to reallege that
Judge Strickler participated in a cover-up
of the arson, even when he utterly lacked 2
reasonable basis for the accusations. He
made these accusations in a disqualification
motion on the remanded Harlow matter,
and in a recusal motion before another
Judge. He also wrote a letter to the State
Bar in which he restated his accusations
against Judge Strickler, alleging that
Judge Strickler, as a Mason, attempted to
protect other Masons. Respondent testi-
3. In'this world, anything is possible. We find it

highly unlikely, but perbaps Judge Strickler was

part of some Masonic conspiracy. ~ Perhaps
.Judge Strickler is an alien from another planet,
and plans ta flatten West Virginia and turn it
into 2 landing field for Intergalactic ihvaders.

However, respondent completely lacks evidence

- to support his accusations. At first, respondent
may not have known of Judge Smcklcr's coop-

eration with federal authorities, so perhaps With
his imagination running wild he could dream
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fied that he received this information from
an anonymous informant who called him.?

Respondent appears to be one of those
people who thinks that a conspiracy theory
explains absolutely everything. Such a
view of the world can be harmless enough.
The man on the bar stool may do little
harm when he says that fluoridated water
is a communist plot, or that the moon land-
ing was a hoax. However, when an officer
of the court makes reckless accusations
against judges and just about everyone
else who does not let him have his way, he
then harms innocent people and threatens
the integrity of the legal system.

[7-9] The record shows the State Bar to

be correct in its contentions that: -
Respondent has apparent difficulty ii
separating rumor or suspicion from fact.
He believes that every person owes him
an answer to any question he poses.
Those who choose not to respond or who
do not support his methods or conclu-
sions, are involved in a cover-up or are
concealing improper activities.
Respondent’s actions disclose not -only
immaturity, but also an unwillingness to
admit error or wrongdoing, when even
normally fecalcitrant men would do so.
Respondent suffers from some type of
underlying emotional disability which on
occasion has impaired his ability to prac-
tice law effectively and which has a prej-
udicial effect upon the admmlstratmn of
justice.

The State Bar contends that respondent
violated DR1-102(A)(4), DR1-102(AX5)} and
DR7-102(A), set out earlier, and that re-
spondent also violated DR8-102(B) which
provides:
8-102(B) A lawyer shall not knowingly
make false accusations against a judge
or other adjudicatory officers.

up a conspiracy. However, after learning the
truth from the U.S. Attorney's affidavit, there
was no excuse for his continued accusations.
. Again, perhaps the U.S. Attorney also was: part
of the same Masonic conspiracy. . -Perbaps
everyone who has ever disagreed with Mr.. Far.
ber is part of the same conspiracy. However,
there is no rational basis for believing''that
everyone who disagrees with respondent is pant
of a conspiracy. CeanTd
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We agree. In Syllabus Point 1 of Com. on
Legal Ethics v. Douglas, — W.Va, —,
370 S.E.2d 325 (1988), we addressed similar
behavior on the part of respondent’s arch-
rival, Mr. James Douglas, and said:

The Free Speech Clause of the First
Amendment protects a lawyer's criticism
of the legal system and its judges, but
this protection is not absolute. A law-
yer's speech that presents a serious and
imminent threat to the fairness and in-
tegrity of the judicial system is not pro-

tected. When a personal attack is made

upon a judge or other court official, such
speech is not protected if it consists of
knowingly false statements or false
statements made with 'a reckless dis-
regard of the truth. Finally, statements
that are outside of any community con-
cern, and are merely designed to ridicule
or exhibit contumacy toward the legal
system, many not enjoy First Amend-
ment protection. -

In fact, respondent’s practice of lashing

out with reckless accusations gave rise to

Count I, the “pattern and practice” count.

There is courage, and then there is point-
less stupidity. No matter what the evi-
dence shows, respondent never admits that
he is wrong. Indeed, sincere personal be-
lief will, in the sweet bye and bye, be an’
abzolute defense when we all stand before
the pearly gates on that great day of judg-
ment, but it is not a defense here when
respondent’s deficient sense of reality in-
flicts untold misery upon particular individ-
uals and damage upon the legal system in
general

HI.

Pattern and Practice of Contemptuous
and Disruptive Behavior - .-

- (The Committee’s Count I) ..

- The State Bar -has found respondent
guilty of a pattern and practice of miscon-
duct. In its Complaint against respondent,
the State Bar provided a list of examples of
misconduct related to his false accusations
of Judge Strickler in the Rebel Shelter. mat-
ter: T T

1. In November of 1985, when Judge
Dan O'Hanlon refused to listen to Re~
spondent’s ex parte telephone accusa-
tions that a special prosecutor's grand
jury had been compromised, Respondent
accused the Judge of not doing his job
and threatened to tell the “feds”....

2. When Respondent was displeazsed
with the pace at which the federal inves-
tigation was progressing, he accused an
FBI agent of conspiring with then Sena-

tor Larry Tucker of Nicholas County to

quash the federal investigation because
Tucker and the agent had attended high
school together.

3. Respondent accused the U.S. Attor- .
ney's Office of deliberately losing the
criminal prosecution of Trooper Ralph

Bailey because the prosecutors refused
to call two witnesses Respondent
thought they should have called.

4. Respondent accused Assistant United
States Attorney Richard Glaser of favor-
itism toward Darrell Johnson on the is-

sue of amount of restitution because of’
Glaser’s friendship with Johnson’ attor-
ney. Respondent also accused Glaser of

failing to inform Judge Hallahan that
Johnson had given false testimony, be-
cause Respondent was displeased thh
the restitution proceedings.

5. Respondent accused Cynthia Turco
Special Counsel for the State Bar, of not
seeking full recourse agamst James W'

‘Douglas in the latter's ethics proceedings’

because they had been acquamted in law
school. _
6. Respondent accused Tureo and Sher-
ri Goodman Dusic, then Assistant Disci-
plinary Counsel, of retaliation against
him in the bringing of these charges’
becatise he was critical of the manner in
which the charges against Douglas were’
tried.

7. Respondent accused Attorney Robert
King and his partner, James Arnold, of
unethical and tainted misconduct with re-
gard to the bringing of the instant ethics
complaint against him because they were
coungel for Judge Strickler in the Su,
preme Court proceedmgs, notmthstand-
ing the. fact that King had recused him-
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self from participating in the matter af-
ter being retained by the Judge.

8. In his written closing argument on
Count IV, Respondent accused one mem-
ber of the Hearing Subcommittee -of
making an adverse evidentiary ruling
supposedly in an effort to obstruct him
from development of his defense.

The record supports the State Bar’s alle-
gations that Mr. Farber made these accusa-
tions. The record clearly shows all but one

to have been made with an utterly reckless |

disregard for the truth.

Respondent's telé;ihone conversation
with Judge Dan O’Hanlon, to which the
Committee refers in part one of the pattern

- and practice count, is a particularly reveal-

ing example of respondent’s tendency to
lash out with irrational and reckless accu-
sations anytime he is not getting his way.
Thus, respondent’s behavior shows him to
be unfit to practice law at this time. The
record gives us reason to suspect that re-
spondent’s misconduct is due more to some
mental disorder than to rational, caleulated
malevolence, and perhaps he can be helped.

Accordingly, it is ordered that respon-
dent's license to practice law be suspended
for three months, that he undergo a psychi-
atric examination by a physician selected
by the Ethics Committee of the State Bar
and embark upon a cowrse of appropriate
treatment satisfactory to the Ethics Com-
mittee of the State Bar, if necessary, and
that when readmitted to practice, his réad-
mission be conditioned upon his having a
superviging lawyer for a period of two
years. - -
License suspended for three months;
lawyer required to pursue medical treat-
ment; lawyer’s readmission conditioned
upon supervision.




