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The lump-sum alimony award will assist
the appellant in purchasing a new home
and in establishing a standard of living
almost commensurate with that she once
enjoyed, -

This Court also wants to point dut that
we are aware of the provisions of LR.C.
§ 71 (1988) and the tax advantages of qual-
ifying alimony payments under that sec-
tion. See J. Cunningham, Creative Tax
Planning for Divorce Settlements—Using
Section 71 Payments to Advantage, 69
Mieh,B.J. 122 (1990). Accordingly, the par-
ties may agree to any arrangement for the
payment of alimony other than the lump-
sum plan and present the agreed pian qual-
ifying under LR.C, § 71 (1988) to the cir-
cuit court for entry as an alternative to the
lump-sum payment. -

Thus, for the reasioﬁs set forth herem, :
this Court is of the opinion that the. final .

order of the Circuit Court of Boone County

should be affirmed, in part, and reversed,

in part. . .

Affirmed, in part; .

reversed, in part. _

MILLER, C.J., deeming himself disqual-
ified, did not participate in the considera-
tion or decision of this case; Judge THOM-
AS H. KEADLE was assigned to it as a
member of this Court under W.Va. Const.
art, VIII, § 3.

w
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The COMMITTEE ON LEGAL ETHICS
OF THE WEST VIRGINIA STATE
BAR, Complainant, .

v.
Geary M, BATTISTELLI, Respondent.
_ No. 19874,
" Supreme Court of Appeals of
: West Virginia.
Submitted Feb. 5, 1991.
Decided May 1, 1991.

Committee on legal ethics of state ba;f
recommended fine and public reprimand

pursuant to reciprocal discipline provisions
of state bar after attorney was fined by
federal Court of Appeals on finding of mis- -
representing facts in appeal before- court.

The Supreme Court of Appeals, Miller, C.J.,’
held that: (1) proof of attorney's miscon-’
duct upon which Court of Appeals relied
was sufficient to support its finding so as" -
to warrant reciprocal discipline; (2) record
did not support attorney’s contention that

Court of Appeals failed to give him oppor-

tunity to demonstrate that discipline was

not warranted, so as to preclude reciprocal

discipline; (3) imposition of reciprocal disci-
pline would not result in grave injustice;”
and (4) imposition of public reprimand in
addition to fine is impermissible i increase in
disciplinary sanctions under reciprocal dls-"
cipline provisions. '

Fine and costs imposed.

1. Attorney and Client €=38

State bar bylaws place affirmative
duty on lawyer to report fact that he has .
been publicly disciplined or required to sur-
render his license to practice in foreign
jurisdietion. State Bar By-Laws, Art, VI,
§ 28-A(b).

2, Attorney and Client &=56

Under reciprocal discipline provisions
of state bar bylaws, attorney’s right to
challenge disciplinary action of foreign jur-
isdiction is limited to four grounds speci-
fied in bylaws, State Bar By-Laws, Art
VI, § 28-Afe)(1, 4).

3. Attorney and Client &=53(2)

Proof of attorney’s misconduct in mis-
representing substance of arbitration deci-
sion, upon which United States Court of
Appeals relied in ordering payment of dou-

- ble costs, was sufficient to support its find-

ing, so as to warrant reciprocal discipline
by state bar. State Bar By-Laws, Art. VI,
§ 2B-Afe)(, 2); US C.A. Const.Amends. 5,
14.

4. Attorney and Client €=53(2)

Record did not support attorney’s con-
tention that federal Court of Appeals did
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not offer him opportunity to demonstrate
that discipline was not warranted for attor-
ney’s alleged misrepresentation of record
to court, so ag preclude reciprocal discipline
by state bar, where attorney had opportuni-
ty to raise procedural and due process
claims before Court of Appeals, to request
hearing and to appeal court’s decision but
failed to do so, and penalty imposed by
federal court was only fine of $286.80.
State Bar By-Laws, Art. VI, § 28-A(e)(1,
2); U.S.C.A. Const.Amends, 5, 14.

5. Attorney and Client =58

Imposition of reciprocal discipline by
state' bar upon attorney who was repri-
manded by federal Court of Appeals would

not result in grave injustice due to attor-

ney's inability to secure, for submission to

_ hearmg panel in disciplinary proceedmg,

the transeript of oral argument which
Court of Appeals found contained misrepre-
sentation, where it was conceded that attor-
ney’s oral argument contained same mis-
statement as brief, so that failure to cbtain
copy of tape of oral argument was of no
consequence. State Bar By-Laws, Art. VI,
§ 28-Ale)d).

6. Attorney and Client 58

State’s imposition of public reprimand
in addition to fine is impermissible inerease
in disciplinary sanctions under reciprocal
discipline provisions of state bar absent
any showing that attorney’s misconduect
warrants substantially different type of
discipline than imposed by federal court.
State Bar By-Laws, Art. VI, § 28-A(e)(4).

7. Attorney and Client €=58

" Reciprocal discipline provisions of state
bar bylaws require imposition of identical
gsanction imposed by foreign jurisdiction in
absence of one of enumerated exceptions
contained in'bylaws; if committee believes
one of these exceptions is applicable, it
must make appropriate findings. State
Bar By-Laws, Art. VI, § 28-A(e)(1-4).

Syllabus by the Court
1. Article VI, Section 28-A of the By~
Laws of the West Virginia State Bar per-
mits the Committee on Legal Ethics to
discipline members of the State Bar against

whom disciplinary action has been taken by
other jurisdictions.

2. Article VI, Section 28-A(a) of the
By-Laws of the West Virginia State Bar
provides that a final adjudication of profes- :
sional misconduct in another jurisdiction
conclusively establishes the faet of such
misconduct for purpeses of reciprocal dlscl- :
plinary proceedings here.

3. Article VI, Section 28-A(h) of the
By-Laws of the West Virginia State Bar
places an affirmative duty on a lawyer to
report the fact that he has been publicly
disciplined or required to surrender his lii
cense to practice in a foreign ]unsdxctmn.

4. Under Article VI, Section 28-A(e)
of the By-Laws of the West Virginia State
Bar, the attorney’s right to challenge the
disciplinary action of a foreign jurisdiction ™
is limited to the following four grounds; (1)
the procedure followed in the other jurisdic-"
tion violated due process; (2) there was a
total infirmity of proof of misconduct; (3)
imposition of the same discipline would’ re-
sult in a grave injustice; or (4) the miscon-
duct warrants a substantially dlfferent
type of discipline.

b. Article VI, Section 28-A(e) of the
By-Laws of the West Virginia State Bar
requires imposition of the identical sanction
imposed by a foreign jurisdiction in the
absence of one of the enumerated excep-
tions contained in subsections (1} through
(4). If the Committee believes one of these
exceptions is applicable, it must make ap-
propriate findings.

"~

Sherri D. Goodman, West Vu-g'lma State
Bar, Charleston, for complainant.

Geary M. Battistelli, pro se.

MILLER, Chief Justice:

This is an attorney disciplinary proceed- -
ing pursuant to the reciprocal discipline “-
provisions of Article VI, Section 28-A of
the By-Laws of the West Virginia State
Bar. The United States Court of Appeals
for the Fourth Circuit (Court of Appeals)
found that the respondent, Geary M. Bat-
tistelli, had misrepresented facts in an ap- .
peal before that court and ordered him to
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pay double the costs of the appeal. The

Committee on Legal Ethics of the West
Virginia State Bar (Committee) now asks
us to impose a fine in the same amount, to
issue a public reprimand, and to charge the
respondent with the costs of these proceed-
ings. The respondent contests the Commit-
tee's right to impose reciprocal discipline in
this ease or to impose additional discipline
in the form of a public reprimand.

L

The respondent. is an active member of
the West Virginia State Bar engaged in the
practice of law in Wheeling. These pro-
ceedings arose out of his representation of
Carl and Loretta Holcomb, the plaintiffs in
a civil action invelving wrongful discharge

and related claims brought in the United

States District Court for the Southern Dis-

trict of West Virginia. When the District.
Court granted summary judgment in favor”

of the employer, the respondent prosecuted

an appeal to the Court of Appeals on behalf *
of his clients. One of the issues presented

was the effect of an adverse determination
by a labor arbitrator in a related proceed-
ing.

On July 29, 1988, the Court of Appeals
issued an opinion affirming the judgment
of the District Court, Holcomb v. Colony
Bay Coal Co., 852 F.2d 792 (4th Cir.1988).

. The Court of Appeals also concluded, how-

aver, that the respondent had “misstated
the record both in his brief and in oral
argument in an attempt to mislead this
court with regard to the content and import
of the Arbitrator's Opinion.” 852 F.2d at
797. Pursuant to federal court rules, the
respondent wag ordered to pay double the
costs of the appeal, or $286.80.

On or about September 9, 1988, the re-
spondent filed with the Court of Appeals a
verified motion for reconsideration in which
he opposed the impesition of “sanctions.
The respondent asserted that the court's

. findings of misrepresentation in his brief

1. Article VI, Section 28-A was adopted by order
of this Court dated April 22, 1986, to take effect
on May 1, 1986.

2. In interpreting administrative regulations, we
follow our general rule of statutory construc-
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and oral argument were to0 vague to allow .

him to respond in a meaningful way, He

requested a more specific statement of the =
allegations. By order dated December 5, -
1988, the Court of Appeals denied the mo- -

tion for reconsideration.

- By letter dated December 7, 1988, th.(;af_‘
Court of Appeals notified this Court of the

disciplinary action taken against the re-
spondent. The matter was referred to the
State Bar for investigation and a recom-

mendation as to imposition of reciprocal
discipline pursuant to Article VI, Section

28-A of the State Bar By-Laws. By

agreement, the matter was submitted to
the Hearing Panel for decision on the”
briefs and exhibits of the parties:" In a*
complaint filed with this Court on Novem:"
* ber 19, 1990, the Committee recommended '
that the respondent be publicly reprimand-

ed, fined $286.80, and charged with the

costs of these disciplinary proceedings. = °

IL

At issue in this case are the reciprocal”
discipline provisions of Article VI, Section

98-A of the State Bar By-Laws. These
provisions are of relatively recent origin*
and have never been applied by this Court.
Consequently, we start with an overview of
this section. of the State Bar By-Laws.

Article VI, Section 28-A permits the

Committee to discipline members of the
State Bar against whom disciplinary action

has been taken by other jurisdictions. Al-
though this provision contains a number of
subsections, some of which may appear
contradictory, a careful reading of the en-
tire provision reveals a logical pattern.?

(1,21 Article VI, Section 28-A(a) pro-

vides that a final adjudication of profes-.

sional miseonduct in another jurisdiction
conclusively establishes the fact of such
miseonduet for purposes of reciprocal disci-

tion which requires us to give effect to the
entire statute. See Srate ex rel Fetters v. Hott,
— W.Va. —, 318 S.E.2d 446 (1984); - Soto v.
Hope Natural Gas Co., 142 W.Va, 373, 95 S.E.2d
769 (1956).

b
§
r




i
!

-:, 4, :Articfe VI, Section 28;A(b2 -provides:

COMMITTEE ON LEGAL. ETHICS v. BATTISTELLI W, Va. 245
Cite as 403 S.E.2d 242 (W.Va. 1991)

plinary proceedings here.® Subsection (b) vides that at the conclusion of the proceed-
places an affirmative duty on a lawyer to ings the Committee “shall refer the matter.
report the fact that he has been publicly tg the supreme court of appeals with the
disciplined or required to surrender his li:  pecommendation that the same discipline-be
cense to practice in a foreign jurisdiction.t imposed” uniess (1) the procedure followed
]}J&rticle Vi, ]Sec:li]ons ;S—A(c) andt(ed)t;eqt;ire in the other jurisdiction violated dye pro-
ar counsel either investiga e for- . AP
eign disciplinary action or to secure a copy cess; (2) there was a total infirmity of
of the disciplinary order and then to refer
the matter to the Hearing Panel’ Subsec-
tion (d) also indicates that the lawyer may substantially different type of disciplinq.?

challenge the validity of the foreign disci- - X e vIpine.
plinary order.f However, under Article VI, Article VI, Section 28-A is similar to Rule,

Section 28-A(e), the attorney’s right to 22 of the ABA Model Rules Jor L,’“W‘?K':
cliallenge ‘the disciplinary action of a for- Disciplinary Enforcement {1989), the stat,,
eign jurisdiction is limited to the four ed purpose of which is not to punish the
grounds listed therein. Subsection (e} pro- lawyer, but to protect the public.® See giso

same diseipline would result in a grave

3. Article VI, Section 28-A(a) states: “A final tee counsel a full copy of the record of the
adjudication in another jurisdiction of miscon- . disciplinary proceedings which resulted in the
. duct constituting grounds for discipline of a’ imposition of the disciplinary order.” s

lawyer shall, for the purposes of proceedings K - oo
-pursuant to ihis article conclusively establish 7. Article VI, Section 28-A(c) states;
such misconduct. The Hearing Panel may take . At the conclusion of proceedings broug :
action without holding a formai hearing.” " under this section, the Hearing Panel sha]‘l"'
: ” refer the matter to the supreme court of ap-’
peals with the recommendation that the same-

- “Any lawyer who is a member, active or discipline be imposed by the supreme court as.
Inactive, of the West Virginia State Bar was imposed by the foreign jurisdiction un-
against whom any form of public discipline less it is determined by the Hearing Panel or’
has been imposed by the-authorities of anoth. - - the court that: :

- er jurisdiction, or who voluntarily surrenders “(1) The procedure foliowed in the foreign '
his license to practice law in connection with jurisdiction did not comport with the require-
disciplinary proceedings in another jurisdic- ments of due process of law; or

“tion, shall notify bar counsel or committee “{2) The proof upon which the foreign jur-
counsel of such action in writing within ten isdiction based its determination of miscon-
days thereof.” duct is so infirm that the supreme court can-

The Committee found that the respondent's Fail- not, consistent with its duty, accept as final

ure to comply with this provision should be - the determination of the foreign jurisdiction;

excused. or ;

"(3) The imposition by the supreme court
of the same discipline imposed in the foreign
jurisdiction would result in grave injustice; or

“(4) The misconduct proved warrants that a
substantially different type of discipline be
imposed by the supreme court.”

5. Article VI, Section 28-A(c) and (d), in part,
provide: ' .

“{c) Upon receiving notice that a lawyer
who is a member, active or inactive, has vol.
untarily surrendered his license to practice
law in another jurisdiction, bar counsel or
committee counsel shall, following investiga- .
tion pursuant to this article, refer the matter = > Rli?etg;’ ﬁﬁ??:;-:ig :f ;{;Tpany ing the text of
to the Hearing Panel for appropriate action. : - '

“(d) Upon receiving notice that a lawyer
who is a member active or inactive, of the
West Virginia State Bar, has been publicly

“disciplined in another jurisdiction, the com-
mittee counsel shall obtain that disciplinary -
arder and shall refer the matter to the Hear-
ing Panel for appropriate action.”

“If a lawyer suspended or disbarred in one
jurisdiction is also admitted in another juris-
" diction and no action can be taken against the -
" lawyer until a new disciplinary proceeding is
. instituted, tried, and concluded, the public in.
the second jurisdiction is left unprotected
against a lawyer who has been judicially de-

o termined to be unfit. Any procedure which
* 8. The second paragraph of Article VI, Section 5o exposes innocent clients to harm cannot be

28-A(d) provides: Justified. The spectacle of a lawyer disbarred

; “If the lawyer intends to challenge the valid. .. in one jurisdiction yet permitted to practice
: ity of the disciplinary order entered in the "' elsewhere exposes the profession to criticism -

foreign jurisdiction, he must request a formal and undermines public confidence in the ad.
hearing and file with bar counsel or commit- ministration of justice.” :

proof of miseconduct; (3) imposition of the -

injustice; or (4) the misconduct warrants a

T
AL
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Selling v. Radford, 243 U.S. 46, 37 8.Ct.
877, 61 L.Ed. 585 (1917); In re Evans, 834
F.2d 90 (dth Cir.1987); Wrighten v United
States, 550 F.2d 990 (4th Cir.1977).

II1.
The respondent here contends that recip-

~ rocal discipline under Article VI, Section

28-A is not warranted in this case because
one or more of the exceptions listed in
Subsection (e) clearly exist. Consequently,
he argues, this Court should refus® to im-
pose the same discipline imposed by the
Court of Appeals :

A
[3] The respondent first argues that re-
ciprocal discipline is unwarranted in. this

_case because the proof of misconduct upon

which the Court of Appeals relied was in-
sufficient to support its finding. The re-
spondent asserts that there was no evi-
dence that the misstatement in his brief,

which he repeated in his oral argument

before the Court of Appeals, was intended
to mislead the court so as to warrant the
imposition of sanctions.

As we have already noted, under Article

* VI, Section 28-A(a), the federal court’s dis-

ciplinary adjudication conclusively estab:
lishes the respondent’s misconduct. Other
jurisdictions with similar reciprocal disei-
pline rules have conciuded that this provi-
sion precludes relitigation of the charges.
See, e.g., In re Loigman, 582 A.2d 1202
(D.C.App.1990); Attorney  Grievance
Comm'n v. Sparrow, 314 Md. 421, 550
A.2d 1150 (1988); State ex rel Nebraska
State Bar Ass'n v. Dineen, 235 Neb. 363,
455 N.W.2d 178 (1990). See also Rule 22,
ABA Model Rules of Lawyer Disciplinary
Enforcement (1989); 7 AmJur.2d Atlor
neys at Low § 34 (1980). We cannot inter-
fere with the decigsion of the Court of Ap-
peals on grounds of ‘insufficient evidence
unless the proof of 1 isconduct upon which
the federal court relied “is so infirm that
the supreme court cannot, consistent with
its duty, accept as final” the Court of Ap-
peals’ determination. Article VI, Section
28-Ale)(2). :
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The record here shows that under the
terms of a collective bargaining agreement,
Mr. Holcomb could be fired from his job
only for “just cause.” In his brief to the
Court of Appeals, the respondent chal-
lenged the arbitration decision that. Mr.
Holecomb's discharge was proper on the

ground that while the arbitrator had cited

the “just cause” provision of the contraet,’
“there is no showing that he looked to the

words ‘just cause’ in rendering and writing -

his Opinion in this case. Certainly,
the opinion section of the award contains.

no .arbitral citation to the words ]ust

r

cause’, o
The record also demonstrates, however;,

that the arbitrator plainly found the exist- -

ence of just cause for Mr. Holcomb's dis-’
missal. As the Court of Appeals noted, the

arbitrator used the words “just cause”

elsewhere in his opinion and, after having

disposed of other issues,
“wrote ‘that leaves us to the last item.
“whether the conduct of the employee was’
defensible and the discipline penalty
just?’ . The arbitrator concluded that Hol-
comb’s refusal to obey ‘a direct Company
order when he had been informed of the
consequences is insubordinate conduct
subject to termination andis an appropri-
ate penaltyl.]' ” 852 F.2d at 796.

We cannot say that this evidence is so
infirm as to justify our not accepting as
final the Court of Appeals’ conclusion that
the misstatements in the respondent’s brief -
and oral argument were intended to misre-
present the substance of the arbitration
decigion. In view of the record before this
Court, we conclude that Article VI, Section
28-A(e)(2) provides no basis for not impos-
ing reciprocal discipline. '

B..

[4j The respondent next contends tﬁat :
the procedure - followed by the Court of -

Appeals was deficient. The respondent
notes that he was never given an opportu-
nity for a hearing and argues that this”
omission violates the federal court’s own
rules and regulations and constitutes a de-
nial of due process of law. Consequently,

the respondent asserts, Article VI, Section

SR
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28-A(e)(1) precludes us from giving effect
to the federal court’s disciplinary action.

We have recognized that in attorney dis-
ciplinary proceedings, a lawyer is entitled
te due process of law. See Committee on
Legal Ethics v. Folio, ~— W.Va, —, 401
S.E.2d 248 (1990); Committee on Legal
Ethics v Boettner, ~— W.Va, —, 304
8.E.2d 7385 (1990}, Generally, due process
requires that the attorney be given notice
of the ailegations against him and an op-
portunity to be heard. Rosenthal v Jus-
tices, 910 F.2d 561 (9th Cir.1990), cert. de-
nied, — US. —, 111 S.Ct. 963, 112
L.Ed.2d 1060 (1991); Standing Comm. on
Discipline v. Ross, 735 F.2d 1168 (9th Cir.),
appeal digmissed, cert. denied, 489 1.8.
1081, 105 S.Ct. 583, 83 L.Ed.2d 694 (1984);
Louisiana State Bar Ass'm v. Keys, 567
So0.2d 588 (La.1990); State ex rel, Nebras-
ka State Bar Ass'n v. Dineen, supra. See
In re Rujffalo, 390 U.S, 544, 88 S.Ct. 1222,

© 20 LEd.2d 117 (1968). See generally T

Am.Jur.2d Aétorneys at Low § 91 (1980);
Annot., 98 L.Ed. 851 (1954). In addition,

" Rule 46(c) of the Federal Rules of Appel-

late Procedure gives the court the right to
take disciplinary action “after reasonable

- notice and an opportunity to show cause to

the contrary, and after hearing, if request-
edl.]’®

The respondent argues that the Court of
Appeals did not offer him an opportunity to
demonstrate that discipline was not war-
ranted in this case. The record shows,
however, that the respondent filed a veri-
fied motion for reconsideration shortly af-
ter the court's decision. The respondent

9. Rule 46(c) provides:

“Disciplinary Power of the Court over Attor-
neys. A court of appeals may, after reason-
able notice and an opportunity to show cause
to the contrary, and after hearing, if request-
ed, take any appropriate disciplinary action
against any attorney who practices before it
for conduct unbecoming a member of the bar
or for failure to comply with these rules or
any rule of the court.” L

Rules 46.6.a.(3) and (4) of the court's Internal
Operating Procedures also state grounds for at-
torney discipline:

“A member of the bar of this Court may be
disciplined by this Court as a result of

* * o * w L]

“(3) conduct with respect to this Court

which violates the rules of professional con-

did not allege in that motion that the Court
of Appeals had denied him due process or
disregarded its own rules and regulations
by failing to afford him a hearing.!® There
is no record that the respondent ever re-
quested a hearing from the federal court
on either the disciplinary action or the mo-
tion for reconsideration or that he appealed
the denial of his motion for reconsideration,

The Supreme Court of Wisconsin faced a
similar situation in In the Matter of Disci-
plinary Proceedings Against Brickle, 136
Wis.2d 355, 400 N.W.2d 464 (1987). Attor-
ney Brickle had been admitted to practice
in both Wisconsin and Virginia. After
signing an affidavit admitting wrongdoing”
in his capacity as co-administrator of an
estate in Virginia, the attorney wrote a
letter resigning from the Bar of that state,
Under Virginia rules, this resignation
amounted to an admission of misconduet,
and the attorney’s license to practice law in
Virginia was summarily revoked. When'
the Wisconsin authorities recommended
revocation of his license there under a re-
ciprocal discipline rule similar to Article VI,
Section 28-A, the attorney resisted, argu-

¢ ing that the Virginia procedure violated

due process and precluded the imposition of
reciprocal discipline.

The Wisconsin court in Brickle started
with the proposition that “[t]he lack of
hotice or opportunity to he heard alone
does not make the reciproeal discipline rule
unwarranted; the lack of notice or opportu-
nity to be heard must be such as to const;-
tute a deprivation of due process.” 135

duct or responsibility in effect in the state or
other jurisdiction in which the attorney main-
tains his or her principal office, the Federal
Rules of Appellate Procedure, the local rules
and internal operating procedures of this
Court, or orders or other instructions of this
Court; or v ;

“(4) any other conduct unbecoming a mem-
ber of the bar of this Court.”

10. In his motion for reconsideration, the re-
spondent did question the adequacy of the no-
tice given by the Court of Appeals, The respon-
dent has since abandoned this claim and, in this

. appeal, focuses his argument entirely on the
court’s failure to afford him a hearing. ’
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Wis.2d at 363, 400 N.W.2d at 467 The
court then noted that the attorney had had
reason to believe that allegations of his
misconduct had been filed with the Virginia
State Bar and that he neither appealed nor
fited a motion for reconsideration of the
Virginia revocation order. Furthermore,
the attorney never raised in Vlrgmla. the
due process argument he relied on in the
Wisconsin proceedings. The court conclud-
ed that the attorney had had an adequate
opportumty to argue a due process viola-
tion in the Vlrglma proceedings. Having
failed to do so, he had waived the right to
raise the issue in subsequent proceedings.
Consequently, the court allowed imposition
of reciprocal discipline and revoked the at-
torney’s license to practice in Wisconsin.

© See also In re Morris, 495 A.2d 1162 (D.C.

App.1985), cert. denied, 475 U.S, 1047, 106
8.Ct. 1265, 39 L.Ed.2d 574 (1986).

.We find: the facts in Brickle sufficiently
similar to those presented here to warrant
a similar conclusion. The respondent had
an opportunity to raise his procedural and
due process claims before the Court. of
Appeals, to request a hearing, and to ap-
peal the court’s decision. He failed to do
so. In view of the fact that the penalty.
imposed by the federal court was only a
fine of $286.80, we cannot say that the

Court of Appeals’ disciplinary procedures

were so lacking in due process as to pre-
vent this Court from imposing reciprocal
discipline pursuant to .Article VI, Section
28-A.

C.

[5] The respondent also contends that
the imposition of reciprocal discipline would
result in a grave injustice within the mean-
ing of Article VI, Section 28-A(e)(3). The
respondent relies primarily on the fact that
he was unable to securea transeript of his
oral argument before the Court of Appeals
for submission to the Hearing Panel in this
proceeding.

The record shows that the respondent
presented oral arguments before the Court

11. Apparently this is standard procedurc in the
Court of Appeals, which maintains no perma-
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of Appeals on May 2, 1988. The court’s
decision was rendered on July 29, 1988, and
this Court was notified of the disciplinary
action in early December of 1988. On

March 10, 1989, the respondent requested a

transeript, but was advised that the tape
recording of his argument had been eraged:
ninety days after judgment ! and that, as a
consequence, no transcript could be provid-
ed. -

It iz undisputed, however, that the re-
spondent’s oral argument contained the

game misstatement as his brief. The re-

spondent acknowledges as much in his

brief before this Court: “[Tthis counsel _
simply took the exact words from his brief °

and presented them in oral argument.””
The failure to obtain a copy of the tape of
the oral argument before the Court of’ Ap-
peals is of no consequence in view of tha
respondent’s admissions. Accordingly, no
grave injustice exists which would preclude

us from imposing reciprocal d:sclphne m .

this case.

K

, v. - :
(6] Finally, the respondent contends

that even if reciprocal discipline is warrant-

ed in this case, the recommendation of the
Committee exceeds the discipline imposed
by the Court of Appeals. The federal court
levied a monetary sanction in the amount
of $286.80. The Committee recommends
imposition of a fine in that amount and a

public reprimand. The respondent con- .

tends that the imposition of a public repri-
mand is an impermissible increase in the
disciplinary sanctions under Article V1, Sec-
tion 28-A. '

171 Article VI, Section 28-A(e) provides
that at the conclusion of the proceedings
helow, ‘'the Hearing Panel shall refer the
matter to the supreme court of appeals
with the recommendation thal the sume
discipline be imposed by the supreme.
court as was imposed by the foreign juris-
diction unless it is determined by the Hear-

ing Panel or the court that” one or more of -

nent record of oral arguments.

|




COMMITTEE ON LEGAL ETHICS v. BATTISTELLI W.Va. 249
Clic as 408 S.E2d 242 (W.Va. 1991)

| the stated exceptions apply.!? (Emphasis
" added). Other jurisdictions with similar

rules hold that such a provision requires
imposition of the identical sanction imposed
by the other jurisdiction in the absence of
one of the enumerated exceptions. People
v Gilson, T80 P.2d 1088 (Colo.1989); Pec-
ple v. Bradbury, 712 P.2d 46 (Colo.1989);

~ In the Matter of Disciplinary Proceedings

Against Murray, 143 Wis.2d 64, 420
N.W.2d 369 (1988); In the Matter of Disci-
plinary Proceedings Against Heilgeist,
124 Wis.2d 778, 370 N.-W.2d 270 (1985).
See also In the Matter of Velasgquez, 507
A.2d 146 (D.C.App.1986); Office of Disci-
plinary Counsel v. Hurley, 71 Haw. 254,

- 787 P.2d 688 (1990); Office of Disciplinary
- Counsel v. Smith, 71 Haw. 39, T80 P,2¢ 87
“(1989); In the Matter of Stier; 112 N.J. 22,

547 A.2d 1127 (1988) In the Matter of

Kaufman, 81 N.J. 300, 406 A.2d 972 (1979);

Carter v. Cole, 577 A.2d 669 (R.1.1990). If
the Committee helieves one of these excep-

‘tions is applicable, it must make appropri-

ate findings.

Imposition of an additional sanction
would be justified if there were a showing
that the attorney’s misconduct warranted
“a substantially different type of disei-
pline[.]’ Article VI, Section 28-A(e)(4).
There was no such showing here, however,
and the Committee admits that it made no
findings warranting an increased penalty.
Consequently, Article VI, Section 28-
A(e)(4) provides no basis for not imposing
the same sanctions imposed by the Court of
Appeals,

The Committee does argue that it is with-
out authority to recommend the imposition

12. For the text of Article VI, Section 28-A(e),

of monetary sanctions except as an adjunct
to other disciplinary measures, such as rep-
rimand, suspension, or annulment. -In re-
eiproeal discipline cases, however, Article
V1, Section 28-A(e) not only authorizes, but
requires the Committee to recommend
whatever discipline was imposed by the
foreign jurisdiction. This obviously can in-
clude a fine or double costs as is the case
here. We are authorized under this section
to impose the discipline found in the other
jurisdiction. We see no reason why the
Committee cannot make such a recommen-
dation in a reciprocal discipline case, Ac-
cordingly, we conclude that the Committee
failed to show a sufficient reason for in-
creasing the penalty imposed by the Court
of Appeals.

V.

In sum, we find no justification for not .
imposing the identical sanction imposed by
the Court of Appeals. We adopt the Com-
mittee's recommendation that the respon-
dent be fined $286.80 and assessed the
costs of this disciplinary proceeding. We
reject, however, the Committee’s recom-
mendation that the respondent be publicly
reprimanded as well.

Fine and costs.
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see note 7, supra.




